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the Economy 





Cost of Living Down between September and October by 0.2 per cent, 


the all-items figure of the BLS Consumer Price Index 
was 114.5 per cent of the 1947-1949 average (191.4 on a 
1935-1939 base). This was 0.8 per cent below the all- 
time high reached a year earlier—October, 1953. 


Labor Force The civilian labor force decreased in size between 


September and early October by 361,000, but total 
employment dropped only 3,000 to 62.141 million. The 
difference in the figures made good news: reduced 
unemployment—down 358,000 to 2.741 million. Main 
reason: Nonagricultural jobs increased 285,000. 


Strikes About 280,000 workers were involved in work stoppages 
in September, a decrease of 200,000 from August. 
Idleness dropped from 3.6 million to 2.4 million man- 
days. There were 350 new stoppages in September— 
the same as in August. The record for the first nine 
months of 1954 was good: Fewer strikes and workers 
involved than in any similar period since World War 
II, less idleness than in any such year except 1951. 


industrial October industrial production returned to its 1954 high 
a of 125 per cent of the seasonally adjusted 1947-1949 
Production average. Through most of the year, the index was 
one or two points below that. Durable manufactured 
goods (138) continued firm and well ahead of non- 

durables (116) and minerals (109). 


j The average hourly pay of factery production workers 
ages in y pay vi 


. was unchanged between September and October, at 
Manufacturing $1.81, but weekly pay rose 36 cents because of a 
12-minute increase—to 39.9 hours—in the average 
workweek. The weekly average was the highest of 
the year, and only 14 cents below the peak of De- 

cember, 1953. 


Consumer Total consumer credit outstanding at the end of Sep- 


* tember was $28.014 billion—up $82 million from August 
Credit Biggest ingredient: automobile paper, $10.171 billion. 
Installment credit increased $30 million, to $21.340 
billion; noninstallment credit was up $52 million to 

$6.674 billion. 


Personal The seasonally adjusted annual rate of personal income 


increased by $2 billion between August and September, 
Income to $287.4 billion. Labor income was up at the rate of 
$200 million to $202.3 billion. Business and profes- 
sional income remained steady at $25.9 billion. Farm 
income rose at the rate of $900 million to $12.3 billion. 
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The Developing Law 





Comment on 
Current Labor 
Problems 








Are Strikes Necessary? 


By ARTHUR R. PORTER, Jr., Professor of Economics, Hanover College 


~'.TRIKES ARE UNPOPULAR with the 
\ general public. Public-opinion polls have 
shown that about one third of the popula- 
tion have been willing to support a ban on 
all strikes under normal peacetime condi- 
tions. Substantial majorities of the popu- 
lation have indicated a willingness to uphold 
legislation that would establish procedures 
for resolving labor disputes before a strike 
took place. A poll conducted by the Ameri- 
can Institute of Public Opinion (Gallup) in 
1945 indicated that 79 per cent 
some form of arbitration by a 
government arbitrator, while 70 per cent ap- 
proved the establishment of labor courts which 
would binding decisions on both 
unions and management.’ A Fortune maga- 
zine public opinion poll conducted in No- 
vember, 1946, reported that almost one 
third of the population advocated com- 
arbitration of any labor dispute 
which involved a large corporation. More 
than one half of the interviewed 
in the same Fortune poll favored some form 
of compulsory government intervention. 


favored 
compulsory 


render 


pulsory 


pers ms 


Similar evidence is found in the support 
for compulsory arbitration of labor-man- 
agement disputes in the public-utility and 
transportation Several 
have enacted compulsory arbitration stat- 
utes—Indiana, Virginia, New Jersey, .Wis- 
consin, Pennsylvania and Missouri.* The 

1 For an extended discussion of public opinion 
and strikes, note N. W. Chamberlain, Social 
Responsibility and Strikes (Harpers, New York 


City, 1953), particularly Ch. 5. 


industries. states 


The Developing Law 


Gallup poll organization on at least three 
occasions found that well over 50 per cent 
of the population advocated legislation to 
prohibit telephone 


and local transportation companies. 


strikes in electric, gas, 


The purpose of this article is tg point out 


the role ot strikes in the relatively Iree, 


mixed government-and-private-enterprise econ- 
omy that exists in the United States at the 


thesis of the 


present time. ‘The article is 
that strikes are a necessary part of the 
functionmg of a free that any 


attempt to prohibit them would involve an 


economy: 


undesirable restriction on private enterprise 


and collective bargaining. 


Most that in- 
volve a new agreement or contract between 
companies and unions. matters in- 
clude such proposals as demands for wage 
security for the 


strikes occur over issues 


These 
increases or decreases, 
union in the form of a closed or union shop, 
benefits and increased 


improved vacation 


pensions, Issues that arise over the inter- 
pretation of an already-existing agreement 
are common!y settled by volufitary arbitra- 
tion. Proble::s settled by arbitration include 
disputes over the discharge of an employee, 
the meaning of such terms as “vacation with 
pay,” and whether or not the company was 
within its rights in transferring an employee 
from the day shift to the night shift. It is 


2 The Wisconsin statute was declared invalid 
in 1951 by the United States Supreme Court be- 
cause of conflicts with the Taft-Hartley Act. 
This decision also cast doubt on the validity of 
the other state statutes. 
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This article also appears in the De- 
cember issue of Hanover Forum, a 
Hanover College faculty journal. 





safe to say this latter type of labor-manage- 
ment dispute involves no social problem, 
since most of these disagreements are set- 
tled by agreements to arbitrate. The United 
States Bureau of Labor Statistics estimates 
that approximately 85 per cent of company- 
union contracts provide for arbitration of 
disputes arising from interpretation of an 
already-existing contract. Only 2 per cent 
of union arbitration as a 
means of resolving disputes over such mat- 
ters as wage increases, increased pension 
benefits and improved vacation plans.* 


contracts use 


Disputes over the terms of new contracts 
between companies and unions are generally 
settled by the process of collective bargain- 
ing. This process involves the give and 
take of negotiation with a strike or lock-out 
as the ultimate weapon of the union or 
management. Both management and labor 
have generally resisted attempts to impose 
compulsory settlement of such disputes, for 
reasons which will be discussed later. The 
process of negotiation involves compromise 
or the possibility of a company or union 
giving in to the demands of the other side. 
If no agreement can be reached, a strike 
will result. Through the medium of the 
strike, final agreement is reached. One side 
or the other loses or a compromise results, 
and the workers go back to work. 


Strike Losses 

The process of reaching agreement through 
the medium of a strike frequently involves 
substantial losses to the workers, the com- 
pany and the community. Considerable 
inconvenience and even human suffering 
may result from the direct and indirect 
results of a strike. 

Chamberlain * calculates that the employees 
of the Chrysler Corporation, who were on 
strike for more than 100 days beginning 
January 25, 1950, lost $60 million in wages 
in the Detroit area alone. The 1952 strike 
in the basic steel industry meant the esti- 
mated loss of $350 million in wages. The 
loss to the economy of these and other 
strikes is obviously much greater than the 
loss of wages, since workers on strike do 
not have money to buy from the food store, 


the appliance center and the automobile 
agency; these cannot buy from their whole- 
salers who, in turn, cannot buy from manu- 
facturers, and so on. National income may 
very well have been reduced by more than 
$1 billion as a result of the steel strike of 1952. 


Compulsory Arbitration 


These monetary and human losses have 
created the demand for some form of gov- 
ernment action that would prevent strikes. 
Most frequently, such demands take the 
form of various requirements for compul- 
sory arbitration, Under these proposals a 
company and a union would be required to 
present any unresolved dispute to an ar- 
bitrator or an arbitraticn board appointed 
by the federal or state vernment, which 
would then have the power to issue an 
order which would be final and binding on 
the parties. If the order was violated, the 
government could enforce the award by a 
court order, by seizure of the plant or 
through fines levied on recalcitrant manage- 
ment or workers. For example, the Indiana 
statute for compulsory arbitration in public 
utilities provides that a violation of the 
arbitration award shall be subject to pen- 
alties of frem $500 to $2,500 and up to six 
months in a county jail. Other acts pro- 
vide for seizure of the “struck” properties 
by the state and operation by the state until 
the company and union 
an agreement. 


are able to reach 


There are several major objections to 
these various forms of compulsory settle- 
ment of labor disputes: 


First, losses resulting from an award of 
an arbitrator or labor court of the federal 
or state government would probably be 
underwritten by the government. A com- 
pany might plead inability to pay an in- 
creased wage demanded by a union. If 
required by a governmental body to do so, 
it could plead for funds to offset the higher 
wages it was ordered to pay. Such an 
appeal might be received very sympatheti- 
cally by a state or federal legislature. The 
granting of funds to a private corporation, 
however, would constitute a very consider- 
able interference with private enterprise. 
The government would sooner or later be 
such haggles as whether the 
due to the arbitration award 
or to inefficient management of the business. 
The experience of the Reconstruction Fi- 


involved in 


losses were 





2E, E. Witte, Historical Survey of Labor Ar- 
bitration (University of Pennsylvania Press, 
Philadelphia, 1952), p. 50. 
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*N. W. Chamberlain and J. M. Schilling, The 
Impact of Strikes (Harpers, New York City, 
1954), p. 247. 


December, 1954 @ Labor Law Journal 








No person in America is entitled to 
security as a matter of right. Every 
American, however, is entitled as a 
matter of right to an opportunity to 
work and thus earn security for him- 
self and his dependents. To help 
provide such opportunity is a prime 
responsibility of a free government. 

—wWalier P. Reuther 





nance Corporation, a federal agency, is 


pertinent at this pornt Frequently, the 


RFC reserved the right to regulate the ac- 


which it had lent 


government 


tions of cyrporations to 
that is, the federal 
entered into private business. Compulsory 
might step to- 


ward a government economy that the public 


money, 


arbitration very well be a 


does not want. 


Second, pressure groups of labor and 


management would be certain to use politi- 
decisions by the 


cal means to influence 


government arbitrators. Labor unions would 
attempt to influence the selection of persons 
for an arbitration board, seeking those who 


render decisions in favor of the 


Corporations would lobby for the 


would 
union. 
appomtment of certain other individuals to 
the board, and attempt to influence public 
opinion through the press and radio. The 
political furor over the attempt by the Na- 
tional Wage Stabilization Board to “arbi- 
trate” the dispute in the steel industry in 
1952 is an illustration of the development 
that would common if com- 
pulsory arbitration were required. Political 
settlement of labor disputes would be 
long-run labor 


become very 
dis- 
astrous not only to 
but to the type of 
attempting to construct in the United States 


peace, 
economy that we are 
One authority comments: 


“When the 


which govern the economy 


government makes decisions 


with respect to 
prices and wages, a tree enterprise system 
in the true meaning of the word ceases to 
exist. Conscientious and responsible collec- 
tive bargaining is unlikely to take 
because the major emphasis will be on the 


place 


government hearings and the government 
decision, The government thereupon be 
comes responsible not only for each deci- 
sion, but for the operation of the economy 
as a whole.”® 

Third, the existence of compulsory arbi- 
tration weakens the 


process of collective 


>’ Address of Ewan Clague, Proceedings (1953), 
Industrial Relations Research Association, p. 7 


The Developing Law 


The federal government through 
the War Labor Board prohibited strikes 
World War II. The War Labor 
acted as a compulsory arbitration 
directive orders in dis 


Largaining 


during 
Board 
court which issued 
putes that could not be settled through the 
normal processes of collective bargaining 
Frequently, management and labor would 
refuse to settle disputes “on their own,” and 
War 
obtaining a 
could be ob 
The 
became a 
settle 


pass the disagreements on to the 
Labor Board in the 


more 


hope ot 
than 
bargaining 


favorable decision 


tained thre migh collective 


compulsory arbitration process 


means by which parties avoided the 


ment of their own problems 


dithicult 
company 


Fourth, there would be 


pre blems of 


many 
entorcement lf a 
refused to put into effect the award of the 
government arbitration body, entorcement 
could probably occur through fines and even 
large union 


jail sentences However, if a 


defied the government, enforcement might 


difficult What 


if the miners simply refused to obey a gov 


prove very would be done 
ernment order despite fines and contempt 
Lewis 1s supposed to 


“You 


citations? John | 


have remarked some vears ago 


can’t mine coal with bayonets! 


Difficulties of enforcement would be multi 
plied if there were 
opinion in favor of the 


a large mass of public 
that lost the 
During the period of 


side 
arbitration decision. 
the Eighteenth 
difficult to 
because it Was not accepted by large groups 


Amendment, prohibition was 


enforce In many communities 


in the population. There are many acts on 


the books of governmental bodies that are 


not enforced very vigorously because of 


the attitude of masses of voters It 
that labor 


eligible voters and con 


lat R« 


should be remembered most 


union members are 
public 


punishment of a defiant 


stitute a significant section of the 
that might oppos« 


union group. 


which 
prop- 


The act also 


The State of Virginia has an act 
provides for seizure of public-utility 
erties when a strike threatens. 
that 


properttes 


provides workers must continue to 


work the seized; they are not 
permitted to strike against the state govern 
ment. Several times, however, workers have 
struck against the state and there has been 
little or no punishment for such action, A 
recent study of the Virginia law notes that 
“the 


that 


experience would seem to indicate 


even in a state where organized labor 





is not strong politically, officials are not 
likely to attempt to enforce such laws 
rigorously.” ° 

Many persons feel that society must have 
protection against strikes in industries which 
are essential to the public health and wel- 
fare. Among questions raised are: What 
if there is a strike in a gas plant or electric 
utility? What if the workers of the local 
water system strike? How can the economy 
stand a national rail strike? 

These and other questions imply that 
government should have a law ready and 
waiting to deal with these problems. Pre- 
sumably, the law would take the form of 
a ban on strikes combined with some form 
of compulsory arbitration. 

A law restricting strikes in the public- 
utility, communications and transportation 
industries would obviously not involve as 
many far-reaching changes in the economy 
as an act which would ban all strikes. 
There is serious doubt, however, whether 
or not such a strike ban is needed. Strikes 
in key public-utility industries are relatively 
rare. Electricity, gas and water companies 
have usually been able to settle their man- 
agement-labor difficulties without the neces- 
sity for strikes. Public opinion probably 
has been a very definite influence in restrict- 
ing the actions of companies and unions in 
these latter industries. Neither side wishes 
to bear the brunt of adverse public reaction. 

Strikes are much more common in the 
telephone and local public-transportation in- 
dustries. Although the public is incon- 
venienced in both instances, there probably 
has been relatively little hardship suffered 
because of these work stoppages. The tele- 
phone companies are able to render a ra- 
tioned service by the use of supervisory and 
nonunion clerical employees. Moreover, 
with the increasing use of dial equipment 
less manpower is needed, reducing the im- 
pact of a strike. Bus and trolley company 
strikes have been borne by the public with 
surprising ease. 

A major problem in attempting to prevent 
strikes in public-utility and transportation 
industries is the definition of such industries. 
For example, are elevators in a major city 
a public utility? What about milk distribu- 
tion? What about local trucking, particu- 
larly to food stores? On a nation-wide 
scale, should the steel industry and the coal 
industry be counted as public utilities? 
There are a host of similar questions that 


would have to be answered if there were 
any thoroughgoing attempt to prohibit strikes 
in the public-utility and transportation in- 
dustries. 

The right to strike and the right to refuse 
union demands are important privileges in 
our economic system. The goals of man- 
agement and labor do not necessarily coin- 
cide in each and every instance. A strike 
may be the only means by which some form 
of agreement can be within the 
framework of a free society. 


reached 


A union may demand that management 
give it a voice in the pricing of the com- 
pany’s product. The union may argue that 
the price of the product affects the profits 
of the company and, thus, the ability to 
pay wages; the union has as much “right” 
to bargain with management over pricing 
policies as over the basic wage. Manage- 
ment would probably refuse, contending that 
price determination is a basic management 
function which cannot be shared with any 
other group. Regardless of the merits of 
the position taken by company or union, 
there is a clash of basic policy and goals. 
If the company or the union feels strongly 
about its basic position, the only alternative 
may be a strike. Any attempt to settle such 
a dispute by compulsory arbitration would 
prevent individuals and groups from work- 
ing out their own solutions to their problems. 


A company may refuse a demand for a 
wage which the members of the 
union feel is warranted because “everybody 
else is getting increases.” The company 
may claim that its should not be 
compared to others, due to peculiar prob- 
lems affecting the company and industry. 
This clash may not be resolvable except 
through the use of the strike. 


increase 


wages 


Solution 


Jargaining by management and labor on 
mutual problems is the method that has 
been chosen by society for the solution of 
difficulties that are of concern to the parties. 
Any attempt to impose solutions on com- 
panies or unions restricts their freedom to 
solve their own problems. Mistakes and 
errors will occur. These mistakes and 
errors, however, are one of the prices we 
pay for our society. It is likely that the 
mistakes will be fewer under the free process 
than under the imposition of compulsory 


settlement of disputes. [The End] 





* Robert R. France, ‘‘Seizure in Emergency 
Labor Disputes in Virginia,’’ Industrial and 
Labor Relations Review, April, 1954, p. 465. 
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Government Regulation 


of Internal Union Affairs 


By PAUL V. 


S the American labor movement devel- 

oped to a positiop of influence, it was 
inevitable that governmental attention should 
be turned to the unions which constitute 
that labor movement. Unions have 
to be involved with legislative measures noi 
only of the federal government but also of 
state governmental units. Until approximately 
the past the gradual growth of 
labor legislation was largely protective in 
nature. More recently a regulatory phase 
of labor legislation has Such 
legislation represents a recognition of the 


come 


decade, 


dey eloped. 


power and influence of modern unions. 

The various federal and state laws cur- 
rently affecting labor and labor organiza- 
tions are diverse indeed. Inasmuch as cer- 
tain internal regulations on the conduct of 
business organizations have become a part 
of the legal climate,’ it is not surprising that 
certain regulations of the internal affairs 
of labor unions have received wide consid- 
eration and, in a number of cases, become 
law. The discussion to follow will be con- 
cerned with such regulations. 


internal affairs touch 
administrative proce- 


union 
areas: 


Controls on 
at least four 


1 For example, maintenance of specified types 
of records on wages and hours. 


Internal Union Affairs 


JOHNSON 





SINCE MOST UNIONS OPERATE ON 
THE INTERSTATE LEVEL, STATES 
SHOULD LEAVE CONTROL OF UNION 
AFFAIRS TO THE FEDERAL GOVERN- 
MENT, ACCORDING TO THE AUTHOR 





dures, membership policies, financial affairs, 
and registration, licensing and reporting ob- 
ligations. Administrative procedures include 
stipulations on the qualifications and elec 
tion of union officers and on methods of 
decision within unions, relative to general 
policy and specific actions. Membership 
policies deal with admission and expulsion 
of members and with the general rights of 
members. Dues, assessments and initiation 
fees plus certain financial reports to mem- 
bers and to governmental agencies are parts 
of the financial affairs of unions. The final 
category includes registration and licensing 
of unions or their agents and filing of speci- 
fied information or govern- 
mental agencies. 


materials with 








At present a research scholar in the Department 
of Economics at Western Reserve University, the 
author's background includes contact with labor- 
management relations in the radio industry. This 
article is based on a paper prepared for a semi- 
nar in Labor and the Public Policy under Profes- 
sor Dallas M. Young of Western Reserve University. 





It must be recognized that union matters 
do not fall neatly into a dichotomy of 
“internal” and “external” affairs. In a sense, 
all internal affairs of a union are reflected 
in external policies. At the same time, ex- 
ternal operations of a labor organization 
have considerable effect upon the internal 
operations of such a body. The separation 
of internal from external affairs is useful 
merely to indicate a distinction between 
matters rather indirectly connected with 
groups outside the union and those which 
are a direct part of external relations. 


Governmental interference in the internal 
affairs of unions presents a two-fold prob- 
lem. There is, first, the problem of what 
type of control is useful or practical. Grant- 
ing that the public apparently feels some 
degree of such control to be desirable, one 
is faced with the question of the proper 
source of control. Recent discussions of 
decentralization of federal power indicate 
that some return to greater state regulation 
is at least within the realm of possibility. 
The increase in state labor legislation with- 
in the past two decades lends some support 
to this view. No attempt will be made in 
this paper to discuss the merits of state 
control v. federal control on any general 
basis. The problem will be considered, how- 
ever, with legislation 
dealing with the internal affairs of unions. 
First, however, the theory of such interfer- 
ence will be examined, and both federal and 
state experience in the area will be considered. 


respect to possible 


The question of discrimination on the 


race, creed or religion in the ad- 
mission of members to labor organizations 
is a part of the larger problem of civil 
rights. Such discrimination, when dealt with 
legislatively, must be treated on a much 


basis of 


basis than that of labor unions 
alone. Inasmuch as the civil-rights prob- 
lem is both a complex and a highly contro- 
versial one, it would appear to be beyond 
the scope of this paper. This particular 
aspect of the regulation of the internal 
affairs of unions will be largely ignored in 
the following discussion. 


broader 


Theory of Interference 


Governmental interference with the inter- 
nal affairs of unions comes about in two 
ways. The and enforcement of 
special acts at the federal, state or 
level may regulate union affairs. Such legis- 
lation has comparatively recent 
origin. Governmental interference may also 
take place through the application of gen- 
eral legislation which, although not designed 
specifically for the purpose of regulating 
labor unions, may be applicable in specific 
situations. Because judicial application of 
general legislative and common law prin- 
ciples antedates more specific measures, ini- 
tial attention will be directed to this type 
of interference. 


passage 
local 


been of 


Traditional Judicial Attitudes Toward In- 
terference.—Since labor unions have rarely 
been incorporated, their internal affairs have 
fallen under the general body of !aw appli- 
cable to other voluntary associations. Legal 
tradition holds that nonprofit associations 
are self-governing organizations whose pri- 
vate affairs are not generally subject to 
judicial review.’ Until recently, the courts 
have treated all voluntary associations alike.” 
The judiciary has shown a general reluc- 
tance to take jurisdiction of cases or to 
grant any type of relief unless a property 





2 ‘Judicial Intervention in Internal Affairs of 
Labor Unions,”’ 14 University of Chicago Law 
Review 479 (April, 1947). 
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% Benjamin Aaron and Michael I. Komaroff, 


“Statutory Regulation of Internal Union 
Affairs,”"’ 44 Illinois Law Review 426 (1949). 
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1948, One 


writer noted that “more recently the courts 


right has been involved.* By 


have been readier to intervene.” 


Courts have sometimes found interfer- 
ence justified in cases involving closed unions ‘ 
expulsion ol 
the lawful 


used: 


involving the 
members.’ Three tests of 
member 


and in 
union 
expulsion of a 


cases 
have been 
The rules and proceedings must not be con- 
trary to natural justice, the expulsion must 
with the rules, 
been free 


have been in accordance 


and the proceedings must have 


from malice.* 


involving union discipline, the 
to favor the individual if 


organization 


In cases 
courts now seem 
criticism of the 
or its leadership.” On the other hand, where 
the issue involves payment of 


the issue is 


dues or vio 
lation of specific membership obligations, 
the judiciary support the 
organization.” courts 


seems likely to 


union Indeed, have 
upheld the right of unions to impose strict 
penalties for failure to make such payments 


as dues and fines.” 


In the event a member or former member 
seeks legal action against a labor organiza- 
tion or its officers or members, the doctrine 
remedies” is 


of “exhaustion of generally 


This means, in most 
take jurisdiction 


applied by the courts.’ 
that a will 
only after the aggrieved has exhausted all 


cases, court 
redress procedures within the organization. 
The doctrine of 
is likely 


of a suit for damages rather than reinstate- 


“exhaustion of remedies” 


to be set aside, however, in case 
ment of membership in an organization, 
where the trial body lacks jurisdiction, if 
the substantive disciplinary rule involved is 
contrary to public policy, if serious proce- 
dural errors have occurred, if an appeal 
within the 


as to work substantial hardship on the com- 


union would cause such delay 


plainant or if an appeal within the union 
would be futile.” While it seems that at 


4 Zechariah Chafee, Jr., *“‘The Internal Affairs 
of Associations Not for Profit,"’ 43 Harvard Law 
Review 1021 (May, 1939). 


‘Frank C. Pierson, ‘‘The Government of 
Trade Unions,”’ 1 Industrial and Labor Kelations 
Review 601 (July, 1948). 

* Ralph A. Newman, 
the Right to Work,”’ 
42-57 (1943). 

7 Chafee, work cited, p. 1014. 

8 Chafee, work cited, p. 1014. 

® Pierson, work cited, pp. 601-602 

1% See footnote 9. 

1 Aaron and Komaroff, work cited, p. 658. 

% Morris D. Forkosch, ‘“‘Internal Affairs of 
Unions: Government Control or Self-Regula- 
lation?’’ 18 University of Chicago Law Review 
739 (Summer, 1951). 


“The Closed Union and 
43 Cc’umbia Law Review 
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ould be 
ast ee it 
take 


individual — re 


least a mlinimium ¢ democracy \ 


the courts most 
that 


because in 


required by 


does not follow courts will juris- 


diction merely 
decision under the pro 
Actually, in Sullivan 7 
held that 


board as 


ceived an adverse 
cedures of a union. 
Barrows, a Massachusetts court 
executive 


final, 


the decision of a union 


to a breach of rules is even though 


erroneous in tact.’ 


It is then, that even in the 


absence of specific legislation, some inter 


apparent, 


ference in the internal affairs of unions can 
take place. 
erable feeling that such regulation as 


Because there has been consid- 


occurs 


in the absence of specific legislation is in- 


sufficient, certain specific state and federal 


have been recent vears 


Additional legislation is frequently advocated 


laws passed in 


Philosophy of Interference.—Federal leg- 
islation in the labor field is generally based 
upon the necessity oft protecting interstate 
commerce. The stated purpose of the Labor 
het ™ 


commerce 


Management Relations is the 
tion of the full flow of 
who feel that 
should be made in this law more nearly to 
achieve this objective.” Certain funda- 
underlie the regulation of 
labor 


promo- 
There 
are those sweeping changes 
more 
mental 
the internal 


reas¢ ms 
affairs of organizations 
by both state and federal governments 


\ lack of responsibility on the part of 
some unions and their leaders has influenced 
the. trend 


union 


regulation of internal 
Sanford Cohen that 
“labor unions have grown up, but the char- 


toward 
affairs. notes 


acter of some of the union leadership is of 


pre-Wagner-Act vintage.” 


- 
In a study conducted under the auspices 
of the American Civil Liberties Union from 


1941 to 1943, it that the 


conflict between democratic procedures and 


was pointed out 


administrative effectiveness is very acute in 
formulating such actions as strike pro 

'’ Aaron and Komaroff, work cited, pp. 667-668, 

* Leonard R. Sayles and George Strauss. The 
Local Union: Its Place in the Industrial Plant 
a York, Harper and Brothers, 1953), pp. 247- 
48 

* Sullivan v. Barrows, 303 Mass. 197, 21 N. E. 
(2d) 275 (1939); cited by Newman, work cited, 
p. 42. 

61 Stat. 136 (1947), 29 USCA Sees. 141, 
following. 

" For example, Theodore R. Iserman. Changes 
to Make in Taft-Hartley (New York, The 
Dealers Digest Publishing Company, 1953). 

* State Labor Legislation 1937-1947 (Columbus, 
Ohio, Bureau of Business Research, The Ohio 
State University, 1948), p. 104. 


and 





grams.” While it found most-unions rea- 
sonably democratic, the American Civil 
Liberties Union found enough serious evi- 
dence of abuse that it drew up a “trade 
union democracy bill’ designed to make 
unions more democratic.” Proposals for 
legislative action along the same lines were 
put forward by Joseph Kovner and by 
Representative Jacobs of Indiana in 1949.” 


The fact that millions of jobs may be 
held only by persons whom unions are 
willing to accept as members or who are 
already members in good standing has been 
used as an argument for controls of certain 
internal union affairs.“ The argument is 
somewhat weaker now that the closed shop 
is illegal in industries. in interstate com- 
merce and the union shop somewhat re- 
stricted. Closely related argument is of 
paramount interest, however. Unions have 
been given exclusive rights to bargain for 
vast numbers of workers. This bargaining 
controls the working conditions of these 
workers, and they must subsequently work 
under and obey these conditions or be dis- 
charged.” This fact would seem to suggest 
validity for at least some regulation of the 
internal affairs of unions. 

Forkosch feels that the rapidity of union 
growth during the past 15 years has been 
responsible for demands that regulation of 
internal affairs be mandatory.* He does 
not feel, as do some persons, that unions 
are necessarily so powerful today “that the 
public interest requires immediate checks 
regardless of objective abuses.” ™ 


After recommending certain governmental 
actions (the specific nature of which is not 
important here), Sumner Slichter summed 
up the basic philosophy for regulation of 
the internal affairs of unions by stating that 
his proposals were “based upon the assump- 
tion that unions are quasi-public organiza- 
tions and that their activities are affected 
with a public interest. However reluctant 
you and I may be to abandon the private club 
conception of unions,” he continued, “ac- 


1” Democracy in Trade Unions (New York, 
American Civil Liberties Union, 1943), p. 65. 
7? Aaron and Komaroff, work cited, pp. 636- 





71 Aaron and Komaroff, work cited, pp. 636- 
638. 

2 Sumner H. Slichter, The Challenge of In- 
dustrial Relations (Ithaca, New York, Cornell 
University Press, 1947), p. 123. 

23 See footnote 22. 

™% Forkosch, work cited, p. 733. 

25 Forkosch, work cited, p. 733. 
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ceptance of this new conception of trade 


unions is essential.” * 


In the foregoing discussion no attempt 
has been made to marshal the arguments 
against governmental interference in the 
internal affairs of unions. These arguments 
are apparent in the traditional judicial atti- 
tudes towards such interference. It is well 
known. that public opinion has demanded 
at least some degree of governmental regu- 
lation of the internal affairs of labor unions. 
The preceding paragraphs have been pre- 
sented in an attempt to explain some of the 
motivation behind this public opinion. 


Federal Legislative Experience 


Since a bargaining representative under 
the Railway Labor Act” must bargain for 
all the employees in the designated unit, there 
is some implication that the union should 
refrain from discrimination against minority 
groups within that unit. The National 
Labor Relations Act,” as interpreted by the 
National Labor Relations Board, provided 
some protection against discriminatory dis- 
charge from employment when an employee 
had been arbitrarily denied admission to 
a union or had been arbitrarily expelled 
from a union. Indirectly, then, both of 
these laws touched upon the internal affairs 
of unions. The regulation imposed was, 
however, negligible in actual practice.” 


While various other federal statutes may 
touch upon the internal affairs of unions 
when an individual brings legal action 
against a labor organization, a considera- 
tion of specific federal legislative experi- 
ence in the regulation of the internal affairs 
of unions begins with 1943. 


Voting Under Legislative Fiat.—The pro- 
posal for an amendment to the Labor 
Management Relations Act (Taft-Hartley 
Act) to provide for governmentally sponsored 
strike votes has been advanced by Presi- 
dent Eisenhower.” Such a proposal sug- 
gests a consideration of past experience 
with compulsory election procedures in 
various contexts. 





26 See footnote 22. 

*7 44 Stat. 577 (1926), 45 USCA Sees. 151, 
following. 

2°49 Stat. 449 (1935), 29 USCA Secs. 151, 
following. ' 

** Aaron and Komaroff, work cited, pp. 438-446. 

* Dwight D. Eisenhower, Legislative Recom- 


and 


and 


mendations on Labor-Management Relations, 
(House of Representatives Document No. 291, 
83d Cong., 2d Sess. (Washington, Government 
Printing Office, 1954), p. 4. 
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On June 25, 1943, Congress passed the 
War Labor Disputes Act," more frequently 
referred to as the Smith-Connally Act. 
Section 8 of th’s act, of particular interest 
in the present discussion, purported to call 
to the attention of the President disputes 
which threatened to interrupt war produc- 
tion and to provide employees with “an 
opportunity of expressing themselves, free 
from coercion,” as to their 
willingness to permit such interruptions.” 
The act provided that representatives of 
employees of a war contractor notify the 
Secretary of Labor, the National War 
Labor Board and the NLRB of any dispute 
and submit a statement of the in- 
volved. Production was to continue for 30 
days under prevailing conditions when, un- 
less a settlement was reached, the NLRB 
would conduct an election to determine 
whether the employees would permit inter- 
ruption of war production, that is, whether 
they would authorize their union to call a 
strike. Included on the ballot forms were 
to be a brief statement of the issue involved 
and the efforts made and _ facilities 
being used to reach a settlement. Election 
results were to be certified by the NLRB 
and to be open to the public 


restraint and 


issues 


being 


The War Labor Disputes Act was used 
until December, 1945; at that time process- 
ing of cases ceased by Congressional order.” 
Of the polls conducted during this period, 
1,850, 85 per cent, of 2,168 
majority votes in favor of interrupting war 
production to settle the issue by strike.™ 
These decisions, according to NLRB tabu- 
lations of individual votes cast, represented 
the about 83 cent of the 
workers voting in the polls. Inasmuch as 
the Smith-Connally Act operated largely 
during a wartime period, conclusions about 
the feasibility of strike votes in peacetime 
should be drawn cautiously. Undoubtedly, 
many of these polls were conducted in the 
governmental action 


or vielded 


wishes of per 


hope of influencing 
during a period when many of the issues 
normally settled by collective bargaining 
were closely regulated by the federal gov- 
ernment. Nonetheless, even in peacetime it 
would appear that a favorable vote in a 


3157 Stat. 163 (1943), 50 App., USCA Secs. 
1501-1511 (1951). 
2 59 Stat. 167 (1943). 


33 Bleventh Annual Report of the National 
Labor Relations Board (Washington, Govern- 
ment Printing Office, 1946), p. 68. 

4 Cited at footnote 33, at p. 91. 

% Cited at footnote 33, at p. 91. 

% Tenth Annual Report of the National Labor 
Relations Board (Washington, Government 
Printing Office, 1945), p. 77. 
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governmentally sponsored election would 
strengthen the hand of union leadership 
in any subsequent action. Strike polls 
would certainly be numerous and the ad- 
ministrative hardly insignificant. It 
should be noted that during October of 
1945, after the Japanese surrender, the 
number of strike notices under the Smith- 
Connally Act 666, an of 
400 per cent over the June figure for the 
same year.” Joel Seidman has summarized 
experience under the Smith-Connally Act 
as follows: 


“The measure was based 
belief that wartime strikes 
unwilling union members by autocratic union 
would be re- 


cost 


rose to increase 


faulty 
on 


on the 
were forced 


leaders, whose strike advocacy 
pudiated if only the membership 
chance to vote in secret ballot under gov- 
ernment auspices. The results, of course, 
were contrary to expectations, mem- 
bers voted to authorize a strike, even when 
they had intention of stopping work, 
in order to strengthen the union’s hand 
in negotiations with employers and the 
government.” ™ 


had a 


since 


no 


Title II of 
Act for 
votes in 


was made under 
Management Relations 
conducted strike 


national 


Provision 
the Labor 
governmentally 
certain disputes of a 
nature.” Employees were to vote on the 
last offer of the employer. In a recent 
joint statement by William H. Davis (for- 
mer chairman), Jesse Freidin (former general 
counsel) and Theodore W. Kheel (former 
executive director) of the War Labor Board, 
it was pointed out with regard to the 
emergency-dispute votes under the Taft- 
Hartley Act that “in every case except one 
(where special circumstances existed) the 
employees voted against the last offer.” ® 


emergency 
s 


“ 


Interest in governmentally conducted strike 
votes did not completely disappear with the 
demise of the Smith-Connally Act. H. R. 
3146, a bill to provide for such balloting, 
was introduced in 1953 Congressman 
Kearns.” President Eisenhower's views on 
the matter carried the discussion into the 
1954 Congressional session.“ Advocates of 
strike votes differ as to the proper timing 
for balloting. One writer feels that the 

37 American Labor from Defense to Recon- 
version (Chicago, University of Chicago Press, 
1953), p. 279. 

8 Sec. 209(b). 

%” *‘“Government-Conducted Strike Polls,"’ 100 
Congressional Record 746 (January 26, 1954). 

” Tserman, work cited, p. 98 

*! See footnote 30 
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strike vote should come very near the end 
of the cooling-off period and suggests care- 
ful wording of the issue submitted to em- 
ployee vote.” Other persons feel strongly 
that strike polls are useless for minimizing 
strikes and may even aggravate them. The 
former War Labor Board officials quoted 
above note that “if employees are prone 
to support union demands before a strike 
Starts, surely it can be expected that they 
will support them after a strike takes place.” “ 

The Taft-Hartley Act as passed in 1947 
required a favorable vote by the employees 
in a bargaining unit before a union-shop 
clause might be legally inserted in any 
labor agreement. The experience under 
this provision of the federal law is of inter- 
est as it again represents a legislative effort 
to. prevent any overruling of employee 
wishes by a labor organization. Of 5,548,982 
ballots cast in union-shop elections from 


August, 1947, to October, 1951, only 475,740 
were in opposition to the union shop.” This 


number represents less than 9 per cent of 
the total number of ballots cast, and the 
union shop was actually rejected in less 
than 3 per cent of the plants involved.” 
These results, along with the cost of the 
elections (over $3 million) led Congress to 
modify this section of the Labor Manage- 
ment Relations Act in 1951." 


While it must be admitted that there is 
undoubtedly considerable sincerity in the 
proposals for governmentally sponsored 
strike ballots, federal legislative experience 
under both the Smith-Connally and_ the 
Taft-Hartley Acts offers little support of 
the proposition. Whitney has pointed out 
that the requirements of union-shop elec- 
tions and strike votes both are based upon 
the assumption that a “cleavage of interest 
separates the union member from his organ- 
ization.” * Voting results hardly seem to 
bear out this assumption. 


Communists in Unions.—One of the pro- 
visions of the Labor Management Relations 
Act which has affected a certain amount 
of regulation of the internal affairs of unions 
is the provision under Title I that officers 


of unions desiring to use the facilities and 
services of the NLRB must file affidavits 
stating that they are not members of the 
Communist Party or any organization advo- 
cating the violent overthrow of the United 
States Government.” 

It is very difficult to evaluate the effective- 
ness of this provision. There is some feeling 
that the stipulation instrumental in 
alerting many unionists to the dangers 
within organizations, but would be 
extremely hard pressed to prove that some 
of the subsequent actions of unions were 
the direct results of the non-Communist 
provisions of the Taft-Hartley Act. On 
the negative side, it must be said that the 
requirements of this law are not absolute 
The officers of some unions, for example, 
the United Mine Workers, have never com 
plied with the non-Communist provisions 
of the act and have not used the services 
of the NLRB. It was pointed out in 1953 
that the non-Communist affidavit section of 
the law is insufficient to prevent Communist 
control of some unions.” 


was 


one 


Several suggestions on new approaches 
to the Communist problem were made in 
Congress during 1953. Inasmuch as onl 
five indictments and conviction had 
been obtained by the Justice Department 
in 400 cases of suspicious affidavits referred 
by the NLRB for investigation, proposals 
made to tighten up the affidavit 
provisions of the Taft-Hartley Act.” There 
were also suggestions that the Subversive 
Activities Control Board be given power to 
determine which unions are Communist- 
dominated and that the NLRB be per 
mitted to deny certification to such unions.” 
Although a bill introduced by Senator Butler 
of Maryland to suspend the bargaining 
rights of Communist-dominated unions ® 
failed to pass the 1953 Congress, the Com- 
unist Control Act of 1954™ resulted from 
the efforts of Senators Butler, McCarran, 
Goldwater, Ferguson and Walker. 


one 


were 


The Communist Control Act, an amend- 
ment to the Subversive Activities Control 
Act of 1950,” gives the Subversive Activi- 
ties Control Board authority to declare any 
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organization (including a labor union) 
Communist-infiltrated if that organization 
is directed, controlled or dominated by any 
person or persons who are or have been 
within three years actively engaged in aid- 
ing any Communist-action organization or 
Communist foreign government, or the 
world Communist movement. Members of 
organizations designated as Communist 
organizations are forbidden to hold office 
in or to be employed by any labor union 
or to represent any employer in collective 
bargaining. Communist-infiltrated unions 
are denied the privilege of representing 
employees under the National Labor Rela 
tions Act or of receiving benefits under that 
act. If an organization found by the Sub- 
versive Activities Control Board to be 
Communist-infiltrated is the currently cer- 
tified representative of a bargaining unit, 
a representation election or a union-shop 
election will be held upon petition of 20 
per cent of the emplovees in the unit with- 
out regard to the usual requirement of a 
one-year period between successive elec- 
tions. A copy of any order issued by the 
Subversive Activities Control Board with 
respect to an employer or labor organiza- 
tion must be sent immediately to the 
NLRB. The Communist Control Act would 
appear to give the federal government the 
power to force members of Communist 
organizations out of positions of influence 
in labor unions, even though such unions 
decline to use NLRB services. The effec- 
tiveness of this recent law will become 
assessable only when sufficient time has 
elapsed so that one can determine the 
vigor with which its provisions are applied 
and the manner in which its terms are 
interpreted by the courts. 

Experience under the Labor Management 
Relations Act in the realm of Communist 
domination of unions suggests that legis- 
lative action may have had some value. 
The fact that one hears comparatively little 
talk of the complete removal of this sec- 
tion from the federal law is probably tacit 
evidence of public opinion supporting such 
legislation. Further evidence of such opin- 
ion is presented by the Communist Control 
Act, although it is much too early to evalu- 
ate the effectiveness of this latter measure. 


Other Restrictions on Union Internal 
Affairs —Under the Labor Management Re- 


lations Act, certain information relative to 
the internal affairs of unions must be filed 
with the Secretary of Labor as a prerequisite 
to utilization of NLRB services.” This 
information includes copies of the labor 
organization’s constitution and bylaws and 
a report giving information on such matters 
as names, addresses, salaries and election 
of officers; dues and initiation fees of the 
union; and various procedural matters. 
Financial reports must be filed with the 
Secretary, and also furnished to all mem- 
bers of the labor organization 
ports are to be kept current. The Taft- 
Hartley Act also places certain regulations 
on initiation fees permissible under union- 


These re- 


shop agreements.” 

Evaluation of the effectiveness of the 
filing requirements of the federal law is 
conditioned by one’s views on the propriety 
and necessity of such requirements. Let 
it be stated, merely, that the large majority 
of unions in the country, both local and 
international, have complied with the filing 
requirements, and regularly utilize NLRB 
services. It should be realized, however, 
as in the case of the non-Communist affida- 
vits, that some unions have chosen not t 
meet these filing requirements. Thus, the 
control exercised upon unions by this por- 
tion of federal law is neither complete no: 
absolute 


State Legislative Experience 


Nature of State Legislation.—Although 
approximately one third of the states ™ have 


had some legislative experiences in the 
regulation of the internal affairs of unions, 
the laws passed by different states in this 
area have been of widely varying degrees 
of severity. Some states have no regulatory 
legislation whatever in this field, while other 
states have attempted extreme restriction. 

Repealed in 1949, scarcely two years after 
its passage, the Delaware act illustrates an 
attempt at very strict regulation of the 
internal affairs of unions.” In addition to 
typical regulatory provisions, this law set 
up the requirement that union constitutions 
provide for democratic elections, and that 
every election be supervised by someone 
not a member of the union in question. 
The effective enforcement of the state laws 
has been considerably hampered, as_ will 
be shown later. 
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Two general types of legislative treat- 
ment have been applied to the problems of 
the regulation of the internal affairs of 
unions. State labor relations acts in some 
instances touch upon the matter; in other 
cases, specific laws have been passed for 
this purpose. Some states utilize a com- 
bination of state labor relations acts and 
specific measures. 


Charles C. Killingsworth has pointed out 
that the state labor relations acts are of 
two types: the protective and the restric- 
tive.” The restrictive acts are generally 
of later date than the protective type, and 
it is these acts which have the greatest 
bearing on the problem at hand. It is not, 
however, the purpose of this paper to 
analyze the various state acts which touch 
upon the regulation of internal affairs of 
unions. The state labor relations acts are 
well treated by Killingsworth,” while Cohen 
has provided an excellent study of state 
labor legislation from 1937 to 1947 in a 
more general vein.” Several briefer ac- 
counts have appeared in the labor litera- 
ture.” Important changes in state labor 
laws are summarized in the Annual Digest 
of State and Federal Labor Legislation pub- 
lished by the United States Bureau of 
Labor Standards.“ For the present pur- 
poses, a few states representing different 
geographical areas and various degrees of 
control will be considered. 


The 


Sampling of State Laws.—/lorida: 
Florida Union Control Act of 1943 pro- 
vides an illustration of a rather strict spe- 
cific regulatory act, as well as an example 
of treatment of the problem by a southern 


state. This law provided for prestrike 
votes, certain limitations on union initiation 
fees, and maintenance of accurate accounts 
open to member inspection. Prohibition 
or prevention of any election of union of- 
ficers or interference with the right of 
franchise of union members was made 
unlawful. Section 4 of this act provided 
for licensing of union business agents, and 
gave a state board certain discretionary 
powers in granting such licenses, Pre- 
requisites to granting of any license included 


ten years of citizenship, no convictions of 
a felony, and good moral character. Under 
Section 6 of the act, all labor unions operat- 
ing in Florida were required to file certain 
informational reports with the secretary of 
state and pay a $1 fee. Although upheld as 
constitutional by the Florida Supreme 
Court,” Sections 4 and 6 of the Florida 
Union Control Act were ultimately in- 
validated by the United States Supreme 
Court in Hill v. Florida.” The proviso on 
the granting of licenses to business agents 
was subsequently stricken from the act by 
the 1951 Florida legislature.® 


Massachusetts: The State of Massachusetts 
entered the industrial relations field with a 
labor relations act in 1937. That law, how- 
ever, had no stipulations regarding union 
internal affairs. The amending of the act 
in 1947 considerably changed its nature.” 
The 1947 law made it an unfair labor prac- 
tice for an employer to discharge an em- 
ployee or discriminate against an employee 
because he was not a member of a union 
under a closed-shop arrangement unless the 
union certified that the employee was being 
deprived of membership due to a_bona- 
fide occupational disqualification or admin- 
istration of union discipline (foliowing 
exhaustion of internal remedies), and that 
he had appealed to the state labor relations 
commission and the appeal had been denied. 
A procedure was set up whereby an em- 
ployee aggrieved under such a closed-shop 
arrangement could file with the 
state commission and obtain a hearing if 
if the commission the 
reasonable. It should be noted that these 
1947 amendments dealt with union mem- 
bers under union security arrangements. 
According to one report, under 
this law were during two 
years of its operation.” 


charges 


considered charges 


hearings 
few the first 

A referendum measure passed in 1946” 
provided for registration, general reports 
and financial reports on behalf of every 
union. This measure was amended in 1949 
to make the portion covering financial re- 
ports applicable only to unions with more 
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than 50 members and to reduce the amount 
of detail required in reports from all unions.” 


It is of passing interest to note that 
Massachusetts permits a union to incorpo- 
rate, providing that the bylaws state that 
no member may be expelled without the 
vote of one half of all members or at least 
three fourths of the members who 
vote.” 


cast a 


Massachusetts, then, illustrates the ap- 
plication of parts of a state labor relations 
act, as weil as certain more specific acts, 
to the regulation of the internal affairs of 
labor organizations. 

Utah: One of the western states provides 
an example of a state with a labor relations 
act placing some restrictions on union ac- 
tivity, but with comparatively little regula- 
tion of the internal affairs of unions. Utah’s 
original state labor relations act of 1937” 
was amended in 1947.% Of the provisions 
in the amended act, the only one directly 
concerned with the internal affairs of unions 
was that which made it an unfair practice 
for an employee to cooperate in picketing, 
boycotting or striking without authorization 
by a previous majority vote in the bargain- 
ing unit. 

Wisconsin: 


be considered, 


Wisconsin, the final state to 
illustrates a case in which 
a state labor relations act of broad coverage 
places a number of restrictions on the inter- 
nal affairs of These restrictions 
are all embodied in the 1939 Wisconsin 
Peace Act ™ which replaced the earlier pro- 
tective labor relations act of 1937." After 
undergoing certain very minor changes,” 
the act contains four 
restrict the internal affairs of unions. 


unions. 


which 

The 
Wisconsin Peace Act stipulates that a two- 
thirds (providing this is at 
majority of the employees in the bargaining 
unit) is necessary before an all-union agree- 
ment may be signed. Such an election will 
be conducted by the Wisconsin Employ- 
ment Relations Board, providing the em- 
ployer agrees to permit an all-union shop 
if the workers show a desire for it. The 
act provides for a vote by the workers in 
the bargaining unit before any picketing 


now sections 


vote least a 


or boycotting may take place. Finally, a 


% Acts of Massachusetts, 1949, Chap. 394. 

™ Massachusetts General Laws (Michie, 1933), 
Chap. 180. 

* Laws of Utah, 1937, Chap. 55. 

% Laws of Utah, 1947, H. B. 36. 

7 Laws of Wisconsin, 1939, Chap. 57. 

% Laws of Wisconsin, 1937, Chap. 51. 

7% Laws of Wisconsin, 1949, Chap. 437. 
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annual 
pro- 


that an 
form, be 


requirement is set forth 
financial report, in written 
vided to each union member. 

While the degree of interference in the 
internal affairs of unions varies, from state 
to state, from a complete absence of regula- 
tion to a considerable degree of control, it 
is believed that the legislative experience of 
Florida, Massachusetts, Utah and Wiscon- 
sin serves to illustrate the general type of 
treatment afforded by that 
have chosen to act in this area. 


those states 


Some Problems of State Regulation 
Effectiveness of State Efforts —In 


veying federal 
the regulation of 
labor 


sur- 
legislative with 
the internal 

was possible—at 
make rough 
evaluation of the effectiveness of such legis- 
lation. In _ the 


experience 
affairs of 
unions, it least in 
several instances—to some 
legislation, 
such assessments are practically impossible 
because of certain problems that have arisen 
in administration and enforcement of state acts 


case of state 


It appears to be generally agreed that 
when a union operates within a state, even 
though somewhat indirectly, that union is 
subject to state labor legislation. It was 
held in one state court “that when an inter- 
national union establishes locals within the 
state and through them engages in 
ties designed to further the 
which it was organized, it becomes ame- 
nable to the jurisdiction.” This 
jurisdiction may, however, be severely limited, 


activi- 
objects for 


state’s 


as will be pointed out below. 


The may 
arise with respect to both federal and state 
constitutions in court tests of state legisla- 
tion. The Colorado compulsory union in- 
corporation requirement was set aside by 
the 
tional.” 
under the 


question of constitutionality 


state’s court as unconstitu- 
The provisions for union reporting 
closely tied to the 
compulsory incorporation requirement that 
the reporting effectively 
nullified by the same decision.” Parts of 
the Texas Manford Act, “ a law entailing 


supreme 
law were s¢ 


provisions were 


numerous restrictions on the internal affairs 


%* Moran v. International Alliance of Theatri- 
cal Stage Employees and Moving Picture Oper- 
ators, 52 Atl. (2d) 531 (N. J. Ch. Ct., 1947), 
cited in ‘‘Labor Law-Unions,”’ 60 Harvard Law 
Review 1166 (September, 1947). 

st Aaron and Komaroff, work cited, p. 461. 

s? Aaron and Komaroff, work cited, p. 461. 

‘3 Laws of Texas, 1943, Chap. 104. 
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of unions, declared unconstitutional 


in 1945." 


In Hill v. Florida,” a test case involving 
the sections of the Florida act setting up 
licensing procedures for union business 
agents and requiring certain reports and 
fees of unions, the Florida Supreme Court 
summarized the position for the constitu- 
tionality of such interference. 


The court said that the guarantees of 
the First Amendment are not absolute and 
that it would be a “tortured construction 
of the Bill of Rights” to hold that labor 
unions are free from any sphere of police 
regulation. The sole test of police power 
is reasonableness, and “if the statute has 
some rational relation to the safety, health, 
morals, or general welfare, and the means 
employed may be reasonably said to accom- 
plish the desired purpose, it is within the 
scope of the police power.” * 


were 


Hill v. Florida was tested in the United 
States Supreme Court in 1945." Although 
that body did not rule on constitutionality 
per se, the decision of the Florida court 
was reversed on another important line of 
reasoning. 

The United States Supreme Court pointed 
out in Hill v. Florida that both of the sec- 
tions in question conflicted with federal 
policy in the National Labor Relations Act. 
The argument that regulation by the fed- 
eral government precludes the states from 
controlling the same relationships was am- 
plified and repeated in at least three later 
the United States Supreme 
Court.” In International Union of United Au- 
tomobile, Aircraft, and Agricultural Workers 
of America, C. I. O. v. Gerald K. O’Brien, 
the federal tribunal specifically applied this 
doctrine to invalidate the Michigan state 
law providing for strike notice and referendum. 


decisions of 


Additional cases will not be cited, but 
such citations are available in the litera- 
ture.” The usefulness of the strike vote 
has been largely untested as a result of the 


court decision discussed above. While some 


of the states have carried out certain report- 
ing systems as provided in the laws pre- 
viously discussed, the most radical and 
unconventional provisions can scarcely re- 
ceive a fair trial due to the Supreme Court 
rulings on the relationship of federal and 
state regulations in this area. Essentially, 
with the exception of a few cases where all 
parties involved might be only in intrastate 
commerce, no state can enforce any provi- 
sion which goes beyond requirements of 
federal law in the regulation of the internal 
affairs of unions. Thus, for practical pur- 
poses, any light on the success of such 
regulatory legislation must come from fed- 
eral experience. It becomes apparent that 
some change in the legal division of power 
between federal and state governments in 
the area under study will be necessary if the 
individual states are to effect controls which 
differ materially from federal regulations. 
Some possible changes in this direction will 
be considered. 


Source of Control.—In the course of cer- 
tain remarks in Congress, Representative 
Lawrence Smith of Wisconsin noted the 
Supreme Court’s pronouncement that fed- 
eral law is supreme in labor-management 
relations, and cannot be curtailed or cir- 
cumvented by state procedure.” He went 
on to point out that Justice Jackson had 
noted that it is, however, within the power 
of Congress to save supplemental or state 
remedies if desires. What shifts 
might be possible relative to the regulation 
of the internal affairs of labor unions? 


it so 


Three possible arrangements are indi- 
cated. The internal affairs of unions might 
be regulated by the federal government 
exclusively, by some combination of fed- 
eral and state laws, or by state legislation 
exclusively. 

Complete federal control in this area 
seems highly unlikely, however desirable. 
It is dubious that Congress would enact 
regulatory measures so severe that no state 
would wish to supplement such measures. 
Further, it appears unlikely that Congress 
would specifically prohibit all types of state 





% American Federation of Labor v. Mann, 9 
LABOR CASES { 62,593, 188 S. W. (2d) 276 (Tex. 
Ct. Civ. App., 1945), cited by E. P. VanZandt, 
Jr., ‘‘Compulsory Registration of Labor Organ- 
izers as a Valid Exercise of State Police Power,”’ 
2 Southwestern Law Journal 141-148 (Spring. 
1948). 

% Cited at footnote 66. 

56 Cohen, work cited, pp. 94-95. 

8? Cited at footnote 67. 

% Bethlehem Steel Company v. New York 
State Labor Relations Board, 12 LABOR CASES 
51,245, 330 U. S. 767 (1947); La Crosse Tele- 
phone Corporation v. Wisconsin Employment 


816 


Relations Board, 336 U. S. 13 (1949); and Jnter- 
national Union of United Automobile, Aircraft 
and Agricultural Workers of America, C. I. O. 
v. Gerald K. O’Brien, 339 U. S. 454 (1950). 

*® Aaron and Komaroff, work cited; VanZandt, 
work cited; and Samuel J. Kanner and John 
P. Corcoran, Jr., ‘‘Florida Employment Peace 
Statute—Compelling Union Recognition,’’ Miami 
Law Quarterly, February, 1950. 

* Lawrence H. Smith, ‘‘Taft-Hartley Act 
Should Be Amended to Give States More Control 
in Labor Management Relations,’’ 100 Congres- 
sional Record A480 (January 21, 1954). 
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action on such interference, in view of 


recent political arguments. 


A combination of federal and state regu- 
lation is the prevailing practice. The state 
legislation is considerably reduced in effec- 
tiveness, however, as was shown above. 
Amendments to the Labor Management Re- 
lations Act might change this relationship 
Although jurisdictional problerns would be 
tedious, two possible changes are worthy 
of examination. 


Just as the Taft-Hartley Act now permits 
state laws to prevail over the federal act 
in the area of union security restrictions,” 
state laws related to the regulation of the 
internal affairs of unions might be per- 
mitted to supplement or prevail over federal 
law. More specifically, the Labor Manage- 
ment Relations Act might be amended so 
that state law would rule in the area when 
ever a state had specific legislation relating 
to the regulation of union internal affairs. 
The Goldwater-Lucas bill proposes such an 
amendment with reference to picketing and 
strikes.” Would such a change be workable? 

It might be possible to allow the states 
complete jurisdiction in the 
local unions. In the case of international 
unions, operating in a number of 
such control would present grave problems. 
The Committee on Trade Union Democracy 
felt that such a situation would put “an 
intolerable burden on unions by requiring 
conformity to forty-eight separate and dif- 
ferent 


states, 


” 93 


standards. 


Neglecting this consideration, there would 
remain many difficulties connected with any 
regulations on procedures for protecting 
member rights within unions. The appeal 
procedure in most labor organizations pro- 
gresses from the local union to the highest 
international. It might well be 
impossible for an international union to 
appeal procedure for members 
conform at the local level to 


level of the 


devise an 
which would 
numerous state laws and fit the procedure 
at the international level without conflict. 
The control of Communism, if such control 
i undertaken 
seem most feasible at a federal level, where 
the facilities of the Federal Bureau of In- 
vestigation can readily be used. Control of 
financial affairs and of registration, licens 


is to be legislatively, would 


ing and reporting obligations of unions, as 
well as administration of strike votes, could 
probably be handled at the state level; 


" Tit. I, Sec. 14(b). 

* Wingate H. Lucas, ‘‘Regulation of Right of 
Employees to Strike or Picket.’’ 99 Congres- 
sional Record A1248-A1249 (March 9, 1953) 


Internal Union Affairs 


regulation of 


nonetheless, problems in the areas of ad 
procedure and membership 
dubious the 
type of change 
This analysis suggests, how 


ministrative 
make 
the 
here. 


policies prospects tor 


success of being con- 
sidered 
ever, another possibility. 

Perhaps the various types of regulations 
on the internal uniens could be 
treated on an basis—in other 
strike be handled by 
state agencies; by both 
state and federal agencies; and regulations 
the rights of members at 

Such a plan would cer 


affairs of 
individual 
votes might 
financial 


we rds, 
rep rts 


on officers and 
the federal level 
tainly be extremely difficult to administer 
from the standpoints of both the labor 
organizations and the governmental agencies 


(state and federal) involved. 


Probably the plan to give the 
states greater power to regulate the inter- 
nal affairs of unions would be to reserve 
this area to state jurisdiction 
Although there is some question as to the 
feasibility of dealing with the Communist 
problem at the state level, most regulations 
on the internal affairs of labor organizations 
could be treated in this manner. Any ad 
vantages gained by regulation on the basis 


simplest 


entirely 


of conditions in a particular area or state 
—if there be such advantages, in fac 
would seem to support such a course. De- 
f such a plan, 


+ 


spite the apparent simplicity 
reserving complete jurisdiction in the area 
to the The 
problems of the international union would 
Indeed, one 


states provides no panacea. 
be maximized by such a plan. 
considerable reduction 
the 


result might be a 
of the 


tional unions relative to local unions 


interna 
Such 


would be a welcome one to those 


power and control of 
a result 
who would preter to have collective bar- 
gaining returned entirely to the local level, 
but there are many ramifications to such a 
shift of bargaining 
which could serve as the basis of a study 
entirely the of this paper. 
Suffice it to say that the plan under con- 


power — ramifications 


beyond scope 
indirect and 
shift of 
the 


would be a rather 
to bring 


the 


sideration 


uncertain way about a 


control from international to local 


union. 
shifts of control 


unions 


the suggested 


internal 


Any of 
the 
another problem. 
of all aspects of union 
similar in manner to control of the internal 


over affairs of 


Oses 
I 


serious Unless control 


regulation was 


* Cited at footnote 19, p. 79 





affairs of unions, an extremely cumbersome 
structure would result. There would always 
exist a “no man’s land” of union affairs, 
not precisely internal and not precisely 
external. 


In fact, any distinction of such a nature 
is somewhat arbitrary, as was pointed out 
in the introduction of this paper. Even 
were all jurisdictional problems solved, the 
labor policy of the Nation would be 
characterized by a complete lack of unity. 
To shift all control of labor unions to the 
states would be tantamount to complete 
removal of the federal government from the 
field of labor-management relations, Such 
an event is so unlikely as scarcely to war- 
rant consideration. 

In the discussion, above, of the philoso- 
phy of regulation, mention was made of 
the trade union democracy bill, the Kov- 
ner proposal, and H. R. 4914, authored by 
Representative Jacobs. These three bills 
deal with union democracy, one aspect of 
the internal affairs of unions. Of these 
proposals, it has been suggested that the 
Jacobs bill, in particular, seems to leave 
ample room for supplemental state action.” 


Senator Smith of New Jersey, in intro- 
ducing a proposal to amend the Labor 
Management Relations Act in 1953, stated 
that part of the purpose of his proposal 
was “to reverse the trend which today is 
away from the States and to restore to the 
States some of their authority to regulate 
labor relations in obviously local situa- 
tions.” His bill would merely remove 
certain small employers from the jurisdic- 
tion of the NLRB. A measure proposed 
by Senator Ives of New York has provi- 
sions of a similar nature.” Neither of these 
proposals, however, would deal with the 
problem of regulation of the internal affairs 
of unions. 


Apparently, no serious proposals to shift 
control of the internal affairs of unions 
from the federal to the state governments 
(except in narrow areas) or to change the 
relationships of such control have been 
presented to Congress. The discussion 
above holds forth little suggestion that such 
changes would be feasible. 


It has been pointed out that although 


numerous laws have been passed, state 


legislative experience has been severely 
hampered by federal court decisions and 
limitations. Federal experience would then 
appear to be the best indicator of the use- 
fulness of the various controls on the 
internal affairs of unions. The federal 
experience under the Smith-Connally Act, 
as well as certain experience in union-shop 
balloting and voting under the emergency 
provisions of the Taft-Hartley Act, indi- 
cates that union members are highly likely 
to uphold the policies of their leaders. 
Governmentally supervised strike votes do 
not appear, at least to this writer, to be 
a desirable policy. Most of the federal 
regulations on the internal affairs of unions 
occur in the Taft-Hartley Act. There seems 
to be no indication that these regulations, 
per se, have unduly hampered American 
labor unions, whatever the real merit of the 
regulations. Some of the regulations, such 
as the non-Communist affidavit provision, 
appear to have considerable support among 
the general public. A number of the regu- 
lations may have acted as a spur to more 
diligent administrative procedures on the 
part of certain unions. 


Cohen has pointed out that unions should 
have a democratic accounting of leadership 
activity from within, “but in the absence of 
this, it is not an improper application of 
the police power for the state to demand 
such regulation.”” If any legislation is 
needed, it is in the particular area of pro- 
tecting members’ rights and guaranteeing 
some minimum of democracy within unions. 

The consideration of various methods of 
attempting regulatory shifts would indicate 
that any new legislation relative to the 
internal affairs of unions should be at the 
federal level. Aaron and Komaroff have 
suggested that such new legislation should 
be restricted to areas closely tied to the 
public welfare, should induce unions to self- 
action and should provide a forum where 
aggrieved members may obtain redress with- 
out cost to themselves.” They also note 
that such legislation should guarantee the 
worker the “right to engage in reasonable 
activities directed toward selecting, criticiz- 
ing, or changing his bargaining representa- 
tive.”® A plea is also made for guarantees 

(Continued on page 858) 





* Aaron and Komaroff, work cited, p. 645. 


*% H. Alexander Smith, ‘‘Amendment of Na- 
tional Labor Relations Act, as Amended,”’ 99 
Congressional Record 4249 (April 28, 1953). 
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% The text of this bill, S. 1264, may be found 
at 99 Congressional Record 1946 (March 11, 
1953). 

®™ Cohen, work cited, p. 104. 

* Aaron and Komaroff, work cited, pp. 635-636. 

® Aaron and Komaroff, work cited, p. 462. 
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Working Rules 


in the Railroad Industry 


By JACOB J. KAUFMAN 





COLLECTIVE BARGAINING ON RULES 
OF WORK FOR RAILROAD EMPLOYEES 
HAS BROKEN DOWN—A FACTOR THAT 
TENDS TO CREATE INSTABILITY IN 
THE INDUSTRY'S LABOR RELATIONS 





HE WORKING RULES in the railroad 

industry have developed over the years 
for reasons similar to those which brought 
about working rules in other industries. 
These rules, which will be described below, 
reflect “the desire of the workers for protec- 
tion against the arbitrary and uncontrolled 
discretion of management.” In addition, the 
rules provide some protection for the union 
organization, “allocate limited opportunities 
to work,” and protect the workers “against 
the cost and impact of technological change.” 
Thus, the elaborate system of working rules 
in the railroad industry has developed out 
of the needs and demands of the workers, 
who have been confronted with technological 
changes and long-run declining employment 
opportunities. Railroad management also 
has a need for a set of working rules for 
operating purposes. It becomes concerned, 
however, when these rules are 
thereby retarding output and 


obsolete, 
efficiency.’ 

The working rules of the nonoperating 
workers in the railroad industry (those 
workers who do not directly handle trains) 
are similar, in many respects, to those cov- 
ering other industrial workers. However, 
the rules applicable to the operating work- 
ers (roadmen and yardmen) are more 
elaborate and complex and, in view of the 
fact that the “rules problem” in the industry 
involves primarily the operating workers, 
an examination of the rules affecting the 


latter group is in order. It should be noted, 
however, that a completely detailed descrip- 
tion of all of the rules is virtually impos- 
sible, in view of their number, technicalities 
and complexities, but the basic nature of the 
more important rules—important in terms 
of those which have created the greatest 
controversy—will be presented. 


Origin of Working Rules 


It is obvious that the operations of the 
railroad system require a set of rules in 
order to guide the activities of the workers. 
The original working rules were nothing more 
than oral instructions issued by the super- 
visory employees of the carriers.?, With the 
growth and development of the railroad 
system, these oral instructions were super- 
seded by written statements posted on bul- 
letin boards. Subsequently, management 
printed and issued rule books in order to 
standardize these instructions throughout 
the railroad systems. Finally, with the 
advent and growth of railroad labor organ- 
izations, their representatives demanded to 
be allowed to participate in the writing of 
the rules. These rules were eventually em- 
bodied in the collective bargaining agree- 
ments. ‘Today, negotiations over the work- 
ing rules have become an important aspect 
of collective bargaining in the railroad 
industry. 

There have been, essentially, five national 
rules movements in which the railroad workers 
sought the extension and broadening of the 
working rules. The first movement began 
in 1907 and continued to 1916. During that 
period, the labor organizations sought revi- 
sions and additions to the working rules. 
Most of the disputes were settled by volun- 





1 Sumner H. Slichter, Union Policies and In- 
dustrial Management (Washington, The Brook- 
ings Institution, 1941), p. 2. 
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2 Transcript of Proceedings of the Emergency 
Board (at Chicago, Illinois, 1946) (New York, 
Eastern Printing Corporation), pp. 84 and 
following. 


819 











The author teaches transportation economics at the 
University of Buffalo and railroad labor courses for 
the Extension Division, New York State School of Indus- 
trial and Labor Relations, Cornell University. This 
article, with minor revisions, is taken from a chapter 
of the writer's book entitled Collective Bargaining in 
the Railroad Industry, which was published in 1954 by 
Kings Crown Press, Columbia University, New York. 








tary arbitration under the provisions of 
the Erdman Act and the Newlands Act. 
A total of ten arbitration proceedings were 
held to resolve the issues.* 

























































The second rules movement started after 
the passage of the Adamson Act in 1916, 
and ended when the federal government 
took over the control of the railroads in 
1916. The Adamson Act provided that 
“eight hours shall be deemed a day’s 
work and the measure or standard of a 
day’s work for the purpose of reckoning 
the compensation for services of all em- 
ployees who are employed by any 
common carrier by railroad eae 
railroads refused to put the eight-hour work- 
day into effect, asserting that the law was 
unconstitutional. 

Although the Supreme Court eventually 
ruled in 1917 that the law was constitutional, 
the threat of a strike—while the issue was 
in the courts—resulted in the settlement of 
the question on March 19, 1917, by the 
Committee of the Council of National De- 
fense.” This committee established a basic 
eight-hour workday, as provided under the 
Adamson Act, spelled out the application 
of the basic eight-hour workday principle 
to the workers in the road service and 
established a bipartisan “commission of 
eight” to resolve all disputes arising out of 
the application of the award. The commis- 
sion arranged meetings between the carriers 
and the labor organizations in order to 
determine the application of the council’s 
award to the individual contracts. On the 
basis of these discussions, the commission 
of eight issued decisions and interpretations 
which were applicable to yardmen and 
roadmen and which were concerned with 
such questions as hours of duty, starting 


rules,” 


time, “held away from terminal 


monthly guarantees, etc. 

The third rules movement took place dur- 
ing the period of federal control of the rail- 
roads, from 1918 to 1920. During this three- 
year period, the director general issued 
many orders in an attempt to standardize 
and codify the then-existing working rules. 
These changes were incorporated ‘in na- 
tional agreements signed by the director 
general, applicable to all railroads under 
government operation. In addition, a Board 
of Railroad Wages and Working Condi- 
tions was established for the purpose of 
adjusting disputes arising out of the inter- 
pretation and application of the working 
rules... It was during this period that the 
railroad labor organizations made consid- 
erable progress in securing new rules and 
broad interpretations of existing rules for 
their own protection and benefit. Although 
a great many of these “national” contracts 
were not renewed when the railroads were 
returned to private control, the precedents 
established on many railroads were carried 
over and still exist in a large number of 
agreements in force today. 

The fourth rules movement was initiated 
by the railroad labor organizations after 
the enactment of the Transportation Act of 
1920... Under this law, a Railroad Labor 
Board was established whose main function 
was to handle all types of disputes which 
were not resolved by the parties by direct 
negotiation. Thus, the board not only was 
concerned with disputes over wages and 
working conditions, but was also respon- 
sible for adjusting grievances which might 
arise out of the interpretation and applica- 
tion of the working rules as embodied in 
the collective bargaining agreements. 











* Cited at footnote 2, p. 88. 

* 39 Stat. 721. 

5 Reprinted in General Wage and Rules Agree- 
ments, Decisions, Awards and Orders, Govern- 
ing Employees Engaged in Engine Service on 
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Railroads in the United States, 1907-1941 (Cleve- 
land, The Brotherhood of Locomotive Firemen 
and Enginemen), Vol. I, pp. 157-158. 
®* Cited at footnote 5, pp. 187 and following. 
7 41 Stat. 456. 
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The railroad workers, in general, were 
dissatisfied with the administration of the 
laws. The operating workers, in particular, 
were unsuccessful in their attempts to re- 
vise and extend the working rules. How- 
ever, the nonoperating workers’ secured 
several favorable decisions on the subject 
of subcontracting of work to firms outside 
of the railroad industry. 


The fifth rules movement started after the 
passage of the amendments to the Railway 
Labor Act in 1934, which established a 
National Railroad Adjustment Board to 
handle disputes arising out of the interpre 
tation and application of working rules 
The railroads claim that “this fifth rules 
movement differed from all other rules 
movements in that it did not involve rewrit- 
ing any rule or amending the language con- 
tained in any schedule; but by a process of 
interpreting existing rules, the Adjustment 
Joard (established by the 1934 amend 
ments) since 1934, has completely changed 
the entire meaning and effect of many rules 
and practices of long standing, and has im- 
measurably increased the control of the 
Organizations over railway operations and 
the featherbedding incident to the applica 
tion of the Operating Employees Rules.” 
A similar extension of the scope of the rules 
has been made for clerical workers and 
telegraphers. It is suggested by the rail- 
roads that the reason for this development 
is not the fault of the adjustment board, 
but rather a reflection of the fact that the 
original contracts, or schedules, were written 
by laymen on the properties but the inter- 
pretations of the language have been made 
by referees who are usually lawyers by 
training and who have, at times, twisted 
the meaning of the language.” 


The adjustment board is given an oppor- 
tunity to interpret the working rules when 
claims are brought before it by representa- 
tives of the employees. These claims are 
either “denied” or “allowed” by the board, 
whose award, based on its opinion or in- 
terpretation of the working rules, may pro- 
vide (and has provided) a basis for a flood 
of new claims. It is suggested that the role 
of the adjustment board in the handling of 
grievances brought before it and the at- 
tempt of the railroads to reduce their costs 


5’ Cited at footnote 2, p. 92. 
*See Jacob J. Kaufman, ‘“‘Grievance Proce 
dures Under the Railway Labor Act,’’ Southern 
Economic Journal, July, 1952. 
” Cited at footnote 2, p. 85. 
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have been important factors in the move- 
ment of the carriers to relax or eliminate 
the working rules.’ 

Thus, there has been a gradual evolution 
in the working rules since the turn of the 
century. The rules have been embodied in 


‘the collective bargaining agreements as a 


result of direct negotiations between the 
parties, the intervention of the government, 
and “interpretations” of the National Rail- 
road Adjustment Board. The change in the 
breadth and scope of the rules is revealed 
by the fact that at the beginning of the 
century a typical set of working rules cov- 
ered about six printed pages. Today, one 
collective bargaining agreement between a 
labor organization and an eastern railroad 
consists of 248 printed pages.” 

What is the nature of these working 
rules? What has been the role of the ad- 
justment board in their development? How 
have the carriers sought the relaxation or 
elimination of these rules? How successful 
have they been? What effect has the working- 
rules problem had upon collective bargaining ? 
These questions will be discussed. 


Nature of Working Rules 


The working rules which are generally 
applicable to the carriers and their em- 
ployees and which have been subject to the 
greatest controversy in recent years are 
concerned with operations, assignment of 
work, use of equipment, manning of equip- 
ment and payment of certain “arbitraries 
and special allowances.” Each of these cate- 
gories will be discussed in turn. 


Operations.—Many carriers, under the 
rules and on the basis of interpretations of 
the National Railroad Adjustment Board, 
do not have the right to establish or elimi 
nate yard service or yard assignments as 
they see fit. Thus, once any yard service 
is provided or any yard assignment is made, 
the railroads may not eliminate such service 
or assignments. In one award the National 

) 


Railroad Adjustment Board ruled: 
“In scores of cases, including decisions 
by six Referees, this Division has held that 
yard work as to which seniority ts held by 
vardmen cannot be taken away from them 


"The description of the rules is based on 
The Issues Before the Emergency Board and the 
Closing Argument for the Carriers in the En- 
gineers’ and Trainmen’s Rules Case (Eastern, 
Western, and Northeastern Carriers’ Conference 
Committee, 1946) and General Wage and Rule 
Agreements, Decisions, Awards and Orders, 
Vols. I-I 
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and turned over to roadmen to perform. 
Whether it be so expressly stipulated in the 
schedule or not, is not controlling as such 
would necessarily be implied if not ex- 
pressed, since the work is the very subject 
matter of the contract with the yardmen, 


and to hold it to be the prerogative of one‘ 


party to the contract to destroy the subject 
matter of it would be to hold that no 
contract exists.” ” 


Under this ruling the carriers must main- 
tain a full crew and pay them for eight 
hours of work under the daily guarantee in 
instances where less than eight hours of 
switching service are required each day. 
They cannot employ roadmen for this service. 
In a few instances, the operating unions 
and the carriers have negotiated agreements 
which provide for the establishment or cut- 
ting off of yard crews, based on the amount 
of switching service necessary. 


The carriers have not had, until recently, 
any flexibility in the establishment of the 
yard limits which establish the boundaries 
between yard and road work. Thus, if 
switching service were required beyond the 
yard limits, road crews must be employed 
for that service, except in emergencies. The 
adjustment board has ruled that established 
boundaries can be changed only as a result 
of “negotiation and agreement between the 
parties.” ” Failing to comply with this rule, 
subject to the interpretations of the National 
Railroad Adjustment Board as to whether or 
not an “emergency” existed, the carriers 
might find themselves subject to triple pay- 
ments, although only one service had been 
performed. The road crew would receive 
two days’ pay and the yard crew, which 
would have performed the service, would 
receive one day’s pay. 


Railroad management is required, in ac- 
cordance with most agreements, to start the 
work shifts of the yardmen within certain 
specified hours, and assignments cannot be 
changed without 48 hours’ notice. Here, 
too, the carriers lose a certain amount of 
flexibility of operations. 


The right of many carriers to establish 
interdivisional runs is limited by the work- 
ing rules and the interpretations of the 
adjustment board. In the early years of the 
railroads, a typical day’s run was about 100 
miles and, therefore, divisional points were 


established where crews changed and in- 
spections and servicing took place. Due to 
the introduction of Diesel locomotives and 
the increasing speed of the trains, the rail- 
roads now find it desirable to establish 
interdivisional runs, that is, runs spanning 
more than one division. Such interdivi- 
sional runs would result in savings to the 
carriers. The railroads have argued that it 
has the right to establish interdivisional 
runs as long as there is “an equalization of 
mileage to conform with seniority rights,” 
but the adjustment board has ruled that 
where existing rules cover the subject, inter- 
divisional runs cannot be established “ex- 
cept by agreement, because to do so would 
be destructive of the seniority provisions 
of the agreement.” On some railroads, 
however, the agreements permit the carriers 
to establish interdivisional runs without the 
necessity of securing the approval of the 
labor organizations. 


Assignment of Work.—The carriers, under 
the rules, may not assign roadmen to per- 
form any yard work and, conversely, yard- 
men may not be assigned to do road work. 
If this is done, the carriers become subject 
to penalty payments. 

This principle has been upheld by the 
rulings of the adjustment board.” How- 
ever, road freight crews may perform 
switching service at a limited number of 
intermediate points where no yard crews 
are assigned and be paid local freight rates, 
which are higher, instead of the road freight 
rates. Similarly, the handling of engines 
within the yard must be assigned to yard- 
men and not to roadmen. In addition, the 
railroads are prevented in many instances 
from using yardmen or roadmen to couple 
and uncouple air hose and to make air tests, 
but must use carmen whenever the latter 
are available. When yardmen or roadmen 
are used, extra payments must be made to 
all members of the crew. The railroads find 
themselves subject to the interpretations of 
the adjustment board as to what is meant 
by “the availability of carmen” and may, 
at times, find themselves in a position where 
“extra” payments for the service must be 
made. Finally, supervisory employees are 
prevented from performing incidental en- 
gine, train or yard service.” 

The railroads may not employ yard 
workers on a second shift within a 24-hour 








3110, First Division (17 


2 NRAB Award No. 
NRAB 620). 

% NRAB Award No. 
NRAB 769). 

4 NRAB Award No. 
NRAB 236). 
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5628, First Division (32 
4363, First Division (27 


1 NRAB Award No. 3633, First Division (21 
NRAB 77-81). 

% NRAB Award No. 8838, First Division (57 
NRAB 520-524). 


December, 1954 © Labor Law Journal 





— 


pp wre geet I i 


period, unless they pay time and a half quires the railroads to pay the highest rate 
for the second shift. They are also pre- when two types of service are performed. 
vented from using a member of a crew in’ The railroads suggest that, in rare cases, “if 
other work. If they do, according to the a company letter were carried in the coat 
interpretations of the adjustment board the pocket of the attendant in charge of the 
carriers may have to pay the employee baggage car, all employees assigned to the 
separated from his crew an extra day’s train would receive the local freight rate 
pay. rather than the rate applicable to the class 
of service to which they were assigned.” ” 
In some instances, when two types of serv- 
ice—unrelated to each other—are performed, 
seers ‘ ‘ ie the railroads are required to make two pay- 
“limit the length of a train, specify the num- ments, and sometimes three”™—when the 
ber of employees, limit the number of loco- — worker involved receives two days’ pay, one 
motives or cars or the amount of tonnage day at each of the applicable rates, and the 
that may be handled in one train, or which worker who should have performed the 
provide extra compensation for members _ service receives a day’s pay. 

of the crew by reason of the number of The 


Use of Equipment.—AlIthough there is no 
typical pattern, certain railroads are subject 
to state laws and working rules which 


, : purpose of all of these rules must 
CRO eES CF CHD nt See of tonnage be distinguished from their effect. As to 


handled in such trains. purpose, the employees, on the one hand, 

In some instances, the carriers must pay assert that the working rules are designed 
the higher rate of pay when the employees’ to prevent abuses on the part of manage- 
are engaged in, say, two classes of freight ment in the allocation and assignment of 
service. In one case, when some freight work and to provide an incentive to the 
cars were attached to a passenger train, Tailroads (via penalty payments) for the 
the employee was paid the higher rate.” improvement of their operations of the rail- 
: P : roads. The carriers, on the other hand, 

Manning of Equipment.—On Somne rail- urge that the working rules, as revised and 
roads the composition or “consist” of crews 
in the yard and road services is spelled out. 
Thus, the carriers are prevented from vary- 
ing the “consist” in accordance with their 
requirements. Similarly, the carriers are 
prevented, on the basis of the rulings of the 
adjustment board, from using maintenance- 
of-way crews in the movement of certain 
types of equipment (such as self-propelled Organizations’ point of view, is the workers’ 
equipment), and are required to use both receiving extra compensation and being 
maintenance-of-way crews and train-service given a greater degree of job security. From 
employees when the equipment is in use. — the carriers’ point of view, the rules prevent 
The adjustment board has made awards “in them from obtaining the cost reductions 
cases both where there was, and where Which flow from mechanization and limit 
there was not, a special agreement cover- the flexibility of railroad operations. 
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ing their use ‘in numerous cases’. During the past 15 years, the railroads 
Arbitraries and Special Allowances— ave initiated movements to eliminate or 
These types of payments involve what the Telax the existing rules. To counteract this 
and to offset the decline in employment in 
the industry, the labor organizations have 
sought to extend the working rules. 


extended through the years, represent nothing 
more than an attempt on the part of the 
employees to obtain higher wages and to 
maintain the level of their employment in 
the face of technological changes. There 
are elements of truth in both viewpoints. 


The eftect of the rules, from the labor 


railroads frequently refer to as “wages paid 
for work not done.” They include the fol- 
lowing: payments for delay before the de- 
parture of a train, delay at the final terminal, 
side trips off the main line, and deadhead- 
ing, ee is, payment to an employee who Recent Rules Movements 
is simply being transported back to the To change the working rules the car- 
point from which he started his run. riers have, in accordance with the proce- 
A common rule is the so-called “more dures under the Railway Labor Act, as 
than one class of service” rule which re- amended, attempted at first to negotiate “on 


17 Rules case cited at footnote 11, p. 22. * Rules case cited at footnote 11, p. 138. 
% NRAB Award No. 1716, First Division (9 *1This rule was recently modified by an 
NRAB 39). arbitration award. 
% NRAB Award No. 4171, First Division (24 
NRAB 382-404). 
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The adamant position of 


the properties.” 
the labor that such 
changes are not feasible and that they would 
destroy rights and privileges obtained after 
many years of bargaining has prevented the 
settlement of the issue by direct negotiation 
between the parties. Mediation, 
been unsuccessful, so that the issues have 
eventually been presented to emergency 
boards which have been established by the 
President, in accordance with the provisions 
of the Railway Labor Act. 


organizations rules 


too, has 


The handling of the working-rules issue by 
emergency boards has not been successful. 
First, the boards themselves have frequently 
found that the issues are too complex and 
intricate to be decided by persons unfamiliar 
with the history and origin of the working 
rules. Second, the labor organizations have 
refused to present evidence on the demands 
of the carriers for changes in the working 
rules. Third, the unions have rejected the 
boards’ recommendations in many instances, 
and the final settlement has usually resulted 
in a wage increase and a moratorium on 
changes in the working rules. Thus, col- 
lective bargaining between the parties on 
the working rules is virtually nonexistent. 
Also, the machinery under the Railway 
Labor Act, as amended, is not adequate to 
handle this problem. The result has been 
a virtual stalemate. 


In 1937, the carriers started a movement 
to revise the working rules. The labor or- 
ganizations countered with a demand for 
higher wages and refused to discuss the 
rules problem. The final agreement involved 
solely the question of wages.” In 1938, the 
railroads sought a wage reduction, and the 
emergency board established by the Presi- 
dent rejected the railroads’ request. But in 
the course of its report, the board suggested 
that some of the working rules be relaxed 
or eliminated so that the carriers could 
reduce their costs.” 


The railroads were apparently encouraged 
by this suggestion and, after extensive in- 
vestigation, served notice on the labor or- 
ganizations in May and June, 1941, request- 
ing the elimination of what they referred 
to as “objectionable” rules. During the 
proceedings, the labor organizations served 





notice of their desire for a revision of work- 
ing rules. In the eyes of the carriers, this 


was simply a maneuver to offset the car- 


riers’ request.” The dispute was _ finally 
settled by mediation by an emergency 
board. Under the settlement, the workers 


received a wage increase, and both sides 
agreed to a moratorium on rule changes 


during the emergency period.” 

In its original report, which was rejected 
by the labor organizations, the 1941 board 
noted that the carriers had urged that the 
board not “consider the merits of the spe- 
cific rules proposed,” but rather that the 
board ,find that negotiations had not been 
carried on in good faith. The carriers urged 
that the board recommend that if further 
negotiation were unsuccessful, mediation— 
and, eventually, arbitration—be employed, if 
The unions opposed this sug- 
gestion of the The board called 
for a “re-examination” of the rules so as 
to permit the railroads to adapt themselves 
to “new” conditions, and suggested that the 
procedures under the Railway Labor Act 
be followed.” 


necessary. 
carriers. 


In 1943, the railroad labor organizations 
wage Because of the 
rules moratorium, the carriers did not 
counter with a demand for the relaxation 
or elimination of certain working rules. 
During the course of the proceedings, how- 
ever, the labor organizations sought certain 
rules changes in order to circumvent the 
stabilization program which, under the Little 


sought a increase. 


Steel Formula, limited the wage increase 
which could be granted to the railroad 
workers. The eventual settlement of the 


case, after the intervention of the President, 
provided for additional money in lieu of 
time and a half for overtime after 40 hours 
and away from home (both of 
which were requested by the unions), and 


ignored changes in the rules.” 


expenses 


In 1945-1946, the railroads again sought 
changes in the existing rules. The labor 
organizations countered with a demand for 
a wage increase and a request for an exten- 
sion of the scope of the rules. The entire 
case went before an emergency board which 
pointed out in its report that the 44 pro- 
posals of the labor organizations and the 





2 Transcript of Proceedings of the Emergency 
Board (at Chicago, Illinois, 1948) (New York, 
Eastern Printing Corporation), Book 1, p. 1229. 

** Report to the President by the emergency 
board, October 29, 1938, p. 56 (unreported). 

* Cited at footnote 22, p. 1230. 

*> Supplementary report to the President by 
the emergency board, December 5, 1941, p. 12 
(unreported). 
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** Report to the President by the emergency 
board, November 5, 1941, pp. 61 and following 
(unreported). 

*7 Agreement reprinted in General Wage and 
Rule Agreements, Decisions, Awards and Orders, 
Vol. II, pp. 65 and following. 
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Voluntary paid arbitrators for the 
North Carolina Arbitration Panel are 
engaged in a ‘trade or business”’ 
for the purposes of the Self Employ- 
ment Contributions Act, and their 
remuneration should be included in 
computing net earnings from self- 
employment. — Rev. Rul. 54-411, 
1. R. B. 1954-39, 14. 





29 proposals of the carriers for rules changes 
were of such complexity that it did not feel 
competent to make recommendations on all 
of the proposals. The board made recom- 
mendations, with 


rules, 


respect to some of the 
favorable to both sides. It noted in 
its report that both sides had failed to nego- 
tiate the proposals in good faith.” The re- 
port of the board, which also recommended 
a wage increase, was rejected by the em- 
ployees, and the final settlement included a 
larger than that 
mended by the board and a one-year mora- 
torium on rules changes.” 

In 1947, the 
tions for the 


wWwape increase recolm- 


negotia- 
rules 


carriers instituted 
elimination of certain 
The unions, in turn, requested both a wage 
the broadening of the 
of the rules. The emergency board estab- 
lished by the President to 
issues carefully examined the requests { 
rules and recommendations 
favorable to both time 
urging the withdrawal of the requests for 
report, the 


increase and scope 


consider the 


1 
changes made 
sides, at the same 


some rules changes. In_ its 
board noted that the representatives of the 
labor organizations had refused to submit 
any evidence on the carriers’ requests. The 
board was particularly concerned with the 
fact that the parties had failed to negotiate 
many of the rules changes “on the proper- 
It pointed out that “to use the Emer- 
gency Board procedure in this tashion seems 
to defeat its purpose The time which 
was spent in trying to follow through all 
the minutiae unsifted by the parties 
themselves during two vears of bargaining, 
time that could have been 
devoted to resolving the issues of 
principle It is a mistake to call upon 
a Board such as this, as part of an ‘emer- 
gency’ procedure, to spend its time trying 


ties.” 


was otherwise 


basic 


2s Report to the President by the emergency 
board, April 18, 1946. 

2” Agreement reprinted in General Wage and 
Rule Agreements, Decisions, Awards and Orders, 
Vol. II, pp. 85 and following. 

% Report to the President by the emergency 
board, March 27, 1948. 
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to unravel a tangle of wrapping string. That 
these parties were not able to accomplish 
by negotiation, even this little kitchen job, 
In our judgment 
this kind of failure has, so far as collective 


is cause for real concern. 


bargaining is concerned, malignant poten- 
tialities 

We repeat that the weakening of 
collective bargaining was manifest as 
well in too many of the other issues in this 
We urge upon the parties that they 
start revitalizing the cooperative element in 


Case, 


their relationship by working out satisfac- 


tory settlements of those issues which can- 


0 


not possibly be disposed of properly here ‘a 

The recommendation of the board 
rejected by the unions, and the 
eventually settled after the intervention of 
the President. 

The 
in 1949-1950, and again the emergency board 
rejected virtually all of the requests of the 
railroads tor changes in the working rules, 
but urged that the parties 
issues and, if settlement did not result, sub- 
mit the changes to arbitration.” The board, 
however, supported the demand of the labor 
40-hour workweek, but 
did not provide for the maintenance of take- 
home pay 


Was 


case Was 


same sequence of events took place 


negotiate the 


organizations tora 


The labor organizations refused to accept 


the recommendations but after a series of 
strikes and the seizure of the railroads by 
the federal government, finally settled with 
the carriers. Under the settlements, the 
labor organizations yielded on several of 
the demands of the carriers for changes in 


the rules. They agreed to submit to arbitra- 


tion the “more than one class of service” 
rule, and they yielded on the switching- 
limits rule. 

As has been indicated above, the emer- 
gency boards have, with few exceptions, 


been extremely reluctant to make recom- 
mendations with respect to changes in the 
working rules and have, in many instances, 
urged the parties to go on negotiating or 
to arbitrate the issues. However, in discuss- 
ing the carriers’ proposals for changes in 
the working rules, the emergency boards 
have, in some instances, indicated that there 
is considerable merit in their position and 
have recently, in a few cases, made specific 
recommendations. 








“ Report to the President by the emergency 
board, June 15, 1950. Fora detailed description 
of this movement see the Seventeenth Annual 
Report of the National Mediation Board, for the 
fiscal year ended June 30, 1951. 
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A survey of 100 of the largest manu- 
facturing corporations in the United 
States showed an average of nearly 
$15,000 of risk capital back of each 
job. —George M. Humphrey 





In 1948, an emergency board, for example, 
refused to make any recommendations with 
respect to the establishment of interdivi- 
sional runs. But it pointed out that both 
parties were adhering to extreme positions, 
and that it was in the public interest that 
the issue be settled by the parties themselves. 


On the question of establishing time limits 
in which claims could be filed, the board 
made specific recommendations. It stated 
that such questions as the employment of 
trainmen for coupling and uncoupling hose, 
the rights of management to adjust the 
switching and yard limits and to employ 
supervisory personnel for incidental tasks 
in the yards, and the relaxation of the con- 
version rule should be handled by negoti- 
ation between the parties.” 

In 1950, the emergency board considering 
the rules changes requested by the carriers 
was impressed by the need for eliminating 
the restrictions against interdivisional runs, 
for easing the rule on coupling and uncoup- 
ling air hose, and for giving management 
the right to revise switching limits in ac- 
cordance with its needs. However, the 
board simply urged that the parties nego- 
tiate these changes. If the parties were 
unable to agree on the rules changes, the 
board suggested that they agree to arbitrate 
the dispute.“ The unions rejected the board’s 
report but, subsequently, the Switchmen’s 
Union of North America settled its case 
with the railroads, and agreed to allow 
management the right to expand switching 
limits and further agreed to permit switch- 
men to couple or uncouple air hose for 
extra compensation. 


The Brotherhood of Railroad Trainmen, 
in its settlement, accepted the revised switch- 
ing-limit rule, and agreed to arbitrate the 
air-hose and the “more than one class of 
service” rules. The arbitration awards— 
particularly on the latter issue—were favor- 
able to the carriers, representing the first 
inroad that the carriers had made in the 
direction of relaxing the working rules.™ 
In 1952, in a case involving the firemen’s 


8: Report to the President by the emergency 
board, March 27, 1948. 

%3 Report to the President by the emergency 
board, June 15, 1950. 
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organization, an emergency board recom- 
mended that these awards be accepted by 
the firemen and recommended a revision 
of the switching-limit and interdivisional- 
run rules.” The final settlement resulted in 
the acceptance of a revision of the air-hose 
and switching-limit rules, as well as the 
arbitration of the “more than one class of 
service” rule, but the issue of interdivisional 
runs was left to further negotiation be- 
tween the parties. 


Effect of Working-Rules Problem 
on Collective Bargaining 

In view of their financial problem, the 
railroads naturally are seeking reductions 
in their costs of operation. Increasing mech- 
anization of the railroads threatens the em- 
ployment opportunities and job security of 
the railroad workers. The railroads, in an 
attempt to improve their financial position 
and to obtain the greatest benefits from 
their mechanization program, have sought 
the elimination or relaxation of many of the 
working rules. The unions, sensing a threat 
not only to employment but also to labor 
organizations as institutions, seek an exten- 
sion of the rules. What has been the effect 
of this conflict on collective bargaining re- 
lationships in the railroad industry ? 

It has been pointed out that the unions 
simply refuse to bargain on rules changes, 
although there has been a change in this 
attitude recently, at least with respect to a 
few of the rules. The carriers, therefore, 
have no alternative but to utilize the pro- 
cedures of the Railway Labor Act and to 
invoke mediation, conducted by the National 
Mediation Board. 

In view of the attitudes of the parties, 
mediation has not been successful. There- 
fore, the President has established emer- 
gency boards to consider the rules changes. 
These boards, as has been indicated, are 
reluctant to handle this type of question 
because of the complexities and intricacies 
of the rules. They have generally urged 
that rules changes be negotiated or, if col- 
lective bargaining fail, be subject to arbi- 
tration. The unions have generally refused 
to submit these questions to arbitration, 
fearful of so-called “outsiders.” The result 
is a virtual impasse. One may conclude that 
there has been no genuine collective bar- 
gaining on working rules in the railroad 
industry for some 15 or 20 years. 

* Seventeenth Annual Report of the National 
Mediation Board, p. 12. 


* Report to the President by the emergency 
board, January 25, 1952. 
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The National Railroad Adjustment Board 
has not adequately handled the grievance 
disputes which arise out of the interpreta- 
tion and application of the working rules, 
as embodied in the collective bargaining 
agreements. The labor organizations have 
been successful in obtaining interpretations 
of the working rules which have benefited 
the employees and which, at times, have 
given rise to new claims. Railroad manage- 
ments have been reluctant to settle claims 
on the property, apparently fearful that any 
interpretation on their part might be used 
by the unions for application on other rail- 
roads. The unions, therefore, have been 
forced to submit grievances to the adjust- 
ment board for decisions, and a large accu- 
mulation of undecided grievance disputes 
has resulted. The unions, facing delay in 
the disposition of the grievance disputes, 
have sought other means of settlement— 
via strike action or the emergency-board 
procedures of the Railway Labor Act. 


The latter method was employed from 
1945 to 1950, but had not been considered 
as a means for the settlement of grievance 
disputes by the original framers of the law. 
Moreover, it is not the proper forum for 
handling such disputes. This practice ap- 
parently ceased during 1951 because the 
railroads were under the control of the gov- 
ernment. Since the return of the carriers 
to private management in May, 1952, griev- 
ance strikes have reappeared. 


Bargaining Collapses 


Thus, we find a breakdown in collective 
bargaining between the parties with respect 
to working rules, as well as with respect to 
grievance disputes arising out of working 
rules. This breakdown is a factor contrib- 
uting to unstable labor relations in the rail- 
road industry, particularly with respect to 
the operating workers. 

Prior to the outbreak World War II, 
employment in the railroad industry was 
constantly declining. The revival in em- 
ployment during that war and after the 
outbreak of the Korean war was short-lived. 
In the past few years, employment has 
again begun to decline. The employment 
problem is concentrated among the operat- 
ing workers, and it is in this area that the 
conflict between the carriers and their em- 
ployees is sharpest. 

Since elaborate methods of wage payment 
and complex working rules mean more 
money and greater security to the workers, 
the unions will permit no changes, and rail- 
road operating costs continue growing. The 
National Railroad Adjustment Board has 
extended the scope of the rules. Emergency 
boards, generally, have not felt competent 
to handle questions of such great complexity 
and wide implication. The net effect has 
been the virtual collapse of collective bar- 
gaining between the operating unions and 
the carriers on the issue of working rules. 


[The End] 
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books of the company as trustee or in any other 
fiduciary relation, the name of the person or cor 


poration for whom such trustee is acting; also the 


statements in the two paragraphs show the affiant’s 
full knowledge and belief as to the circumstances 
and conditions under which stockholders and secu 
rity holders who do not appear upon the books of 
the company as trustees, hold stock and securities in 
ac capacity other than that of a bona fide owner, 

‘he average number of copies of each issue 
of “this publication sold or distributed, through the 
mails a otherwise, to paid subscribers during the 
12 months preceding the date shown above was: 
(This information is required from daily, weekly, 
semiweekly, and triweekly newspapers only.) 

Henry L. Stewart 
(Signature of editor, publisher, 
businéss manager, or owner) 
Sworn to and subscribed before me this 29 day 
of September, 1954. 
[Seal] Lester Johnson 
(My commission expires November 14, 1957) 
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i yes JURISDICTION of the National 

Board to settle labor 
disputes is broad. If the Board exercised 
its power to the limits granted it by Con- 
gress in the Taft-Hartley Act, its five 
members might never get around to settling 
all the disputes submitted to it; at 
its backlog of undecided would be 
tremendous. Realizing this soon after the 
passage of the National Labor Relations 
Act in 1935, the Board decided that its lim- 
ited funds and limited staff made it neces- 
sary for it to cases it would 
decide with some discrimination. This pol- 
icy was continued after the Taft-Hartley 
Act was passed in 1947. In 1950, the Board 
took a long step in clarifying its jurisdic- 
tional policies. It set out 
cision the standards which an 
would have to meet before its operations 
“affected commerce” sufficiently to justify 
expenditure of federal funds to settle a dis- 
pute in which it was involved. The Board 
as then constituted saw the establishment 
of such standards as the best practicable 
way to fulfill the job assigned to it by the 
law. 


Labor Relations 


least, 


cases 


choose the 


with some pre- 


enterprise 


The so-called new Board, as presently 
constituted, decided during the past summer 
that these jurisdictional yardsticks needed 
revision. A majority consisting of Chairman 
Farmer and Members Rodgers and Beeson 
decided, on the experience 
gained since 1950, that contraction of their 
jurisdiction was in order, and they an- 
nounced a new policy in two memorandums 
on July 1 and July 15. 


basis of the 


On October 26, in a series of cases where 
the new standards were decisive, the same 
three-man majority began to apply them. 
The leading case was Breeding Transfer 
Company, 110 NLRB, No. 64. In it the lines 
of cleavage between the thinking of the 
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Eisenhower-appointed majority and_ the 
Truman-appointed minority (Members Mur- 
dock and Peterson) were sharply drawn. 
The majority was disagreed with in forceful 
opinions by each of the two minority mem- 
each other 
and, in 


bers (who also disagreed with 
as to their reasons for dissenting) 
turn, the majority opinion answers the dis- 
senters’ objections almost point by point. 
The full text of the decision, 26 printed 
pages, is too long for reproduction 
but it is highly recommended reading. It 
appears at 5 CCH Lapor Law _ Reports 
(4th Ed.) § 52,357 


On the same day Breeding Transfer was 


here, 


decided, the Board decided five other cases 
in which the new jurisdictional standards 
were applied, and then still others. 
The argument in Breeding Transfer, since it 


since 


was chosen as the vehicle for the members’ 
their 
makes it the most interesting of them all. 


expressions of divergent opinions, 

A few passages are quoted here to illus- 
trate the with which the 
members expounded their views. A 
starting point is the following passage from 
Member Murdock’s dissent: 


near-bitterness 


rood 


“The importance and grave consequences 
of the new jurisdictional standards of the 
Board can scarcely be Hun- 
dreds of thousands of employees and em- 


overstated. 


ployers are now deprived by fiat of this 
Board, of the protections and restraints af- 
forded by both the Taft-Hartley Act and 
the Wagner Act which it amended. Bluntly 
speaking, and there is reason for bluntness, 
these employees and labor organizations in 
these areas of industry are now left free 
to commit each and every one of the unfair 
labor practices condemned in those statutes 
as dangerous to the economic and industrial 
Such practices will 


health of this nation. 
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receive neither notice nor action on 
the part of this agency. The problems of 
representation for these employees—prob- 
lems which we have learned through hard 
experience mature into the cancer of indus- 
trial warfare and problems which this Board 
was especially established to solve by peace- 
ful means—will be settled in the future, if 
at all, only by contestants armed with the 
weapons of strike, lockout, boycott, black- 
list and the like.” 


now 


. [Murdock’s ] 


is contrary to the 


The majority’s reply: “If. 


view is correct, it con- 
sistent position taken by this Board since 
its inception, now almost 20 years ago. We 
think it also fair to point out that the 1950 
plan of the Board, no 
than one, drew a _ jurisdictional 
short of the legal limits of this 
jurisdiction, and at that time, no voice on 
the Board was heard to question the pro- 
priety of the Board’s action. Indeed, Mem- 
ber Murdock joined in the announcement 
of that policy, which was flatly and openly 


jurisdictional less 


this line 


Board’s 


in opposition to the then General Counsel 
who advocated the position—now taken by 
Member Murdock—that the Board was re- 
quired by law to exercise the fullest reach 
of its jurisdictional powers.’ 

Member Murdock: “My complaint is not 
with the fact of modification but 
the purpose and effect of the new standards. 
The majority did not frame the 1954 stand- 


against 


same considerations as those 
involved in framing the 1950 
The majority have not made a deep slash 
in existing jurisdiction standards 
limitations of funds or personnel preclude 
the Board’s handling cases in the 
It made the slash in jurisdiction be 
cause of its view that there should be a 
reallocation of authority between Federal 
and State government with authority in the 
The 


Board has, of course, never asserted juris- 


ards on the 
standards 


because 


eXCISs¢ d 


area. 


excised areas surrendered to the states 


diction in every instance where the statute 
granted it. But we have asserted that Juris- 
diction to the extent that our funds and staff 
permitted. In 1950, for purposes of clarity 
and consistency, we drew up a comprehen- 
sive jurisdictional plan which preserved 
limits based upon 15 years of case-by-case 
findings affirmed by the courts as to where 
unfair labor practices would have the great- 
est impact upon commerce. But the 1950 
flan, unlike the present wholesale slash did 
not seriously decrease (or increase) the scope 
of the Board’s existing operations nor did it 
attempt to evade the job Congress gave us to 
do to the extent that our funds and _ staff 
would permit. To equate the 1950 plan, its 
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There are more jobs for medical 
laboratory workers than people 
trained for them. 

—Department of Labor 





motivations and its results with the present 
slash is to say that i 
order is equivalent to 


putting one’s house in 
tearing part of the 


structure down.” 


The majority: “Member Murdock’s con 
tention that the new standards will effect a 
Board’s jurisdiction 


‘wholesale slash’ in the 
is, assertedly, predicated upon ‘studies made 
by the Board’. Presumably, Mr. Murdock 
and analysis made by a 
Certain 


refers to the study 
committee of legal assistants 
figures set out in the dissent, ranging from 
50 percent to as high as 95 percent in vari 
ous categorie Ss, suggest a conclusion quite 
both with the 


of the changed 


at variancy probable result 


standards, and with a fair 
appraisal of the reasonable implications indi 


cated by the hypothetical survey 

information available 
bearing in fact that the 

industries throughout the country it 


“Considering all the 
to us, mind the 
mass 
which the vast 


gainfully employed are in 


majority of workers are 
no wise affected 
by these changes, we judge that the changes 
now made in jurisdictional standards wil 
reduce the Board's 
than 10 percent, and in terms of employees 
than 1 


total number of employees subject to the 


case load by no more 


will affect no more percent of the 


broadest reach of the Board’s legal juris- 
diction.” 

Member Peterson's dissent was on differ 
ent grounds: “My principal 


plan stems from what strikes me 


objection te 
the new 
as its arbitrary and categorical character 
To say, as I have, that the Board has dis 
cretion to decide how or in what circum- 
stances the policies of the Act will be effec 
tuated by asserting or declining jurisdiction 
that such discretion can _ be 
unrestrained or 


is not to say 
exercised in an capricious 
manner. Yet, this appears to me to be the 
net effect, although doubtless not intended 
of the action taken by the majority in pro 


mulgating the new standards.” 


The majority: “Member Peterson’s attack 
on the new standards winnows down to a 
disagreement as to precisely where the line 
The charge of arbitrari- 
our 


should be drawn. 


ness which he levels at standards ap 


plies equally to his, or indeed to any that 
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the hand of man might devise. But, as 
Mr. Justice Holmes once aptly stated, ‘Yet, 
when you realize you are dealing with a 
matter of degree you must realize that rea- 
sonable men may differ widely as to the 
place where the line should fall.” Member 
Peterson agrees that a line must be drawn, 
and admittedly there is no ‘mathematical or 
logical way of fixing it precisely’. Disagree- 
ment, however strongly expressed, with our 
conclusions, is not enough to demonstrate 
that we shot so wide of the mark as to 
brand our action arbitrary and capricious.” 


Result: The small, local trucker involved 
in the case (he did $8,400 worth of local 
hauling to and from a railroad station in an 
entire year and no other interstate business; 
in fact, his trucks never crossed a state line) 
did not meet the new minimum require- 
ments. Accordingly, the Board held that 
“no question affecting commerce exists” 
concerning the representation of his em- 
ployees within the meaning of Section 9(c) 
(1) and Section 2(6) and (7) of Taft- 
Hartley. 


Allied problems.—At the time the Board 
announced its intention to narrow its juris- 
diction, it made it clear that the new stand- 
ards would apply to pending as well as to 
future cases. It did not announce what 
would happen to orders in unfair labor prac- 
tice cases already issued against employers 
and unions in enterprises which met the old, 
but not the new, standards. In mid-November, 
the policy on such cases was announced in 
connection with the decision in Wemyss, 
d. b. a. Coca-Cola Bottling Company of 
Stockton, 5 CCH Lapor LAw Reports (4th 
Ed.) ¥ 52,396. 


Answer: The Board will press for com- 
pliance with the orders. The line was 
drawn as follows: All future and pending 
complaint cases which had not yet resulted 
in the issuance of a Decision and Order 
either finding unfair labor practices or dis- 
missing the complaint would be subject to 
the new standards. Decided cases would not. 


If, therefore, a Board petition for en- 
forcement of an order against an employer 
is pending in a United States Court of 
Appeals, the Board will continue to seek 
its enforcement even though the employer’s 
business is such that the Board would 
decline jurisdiction in the case under the 
new standards. 

The Board’s order in the Wemyss case 
was issued January 27, 1953, and the Ninth 
Circuit decreed its enforcement on May 13, 
1954 (25 Lapor CAses { 68,360). The em- 
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ployer operated under a franchise from an 
interstate concern and met the old, but not 
the new, standards. The Board order directed 
the company to recognize a certain union 
after it was properly certified. 

The company reopened the case to present 


the objection that it could not comply with 
the order because the Board would not, 


under its new jurisdictional standards, hold 
an election involving its employees so that 
the union could eventually be certified. 


The Board’s reply to this was that an ex- 
ception would be made. It agreed to take 
jurisdiction over the representation question 
and conduct an election among the em- 
ployees at the appropriate time. 

Only Member Rodgers dissented from 
the Wemyss decision. He stated that the 
Board, as a matter of policy, should not 
pursue enforcement of orders against par- 
ties over which it would not now assert 
jurisdiction. 

The majority said: “It is to be noted, 
that as to all such cases, there have already 
been major expenditures of Government 
funds and of the energies of the personnel 
of this agency by the time a Decision and 
Order is issued. There is every reason 
therefore for proceeding with the final steps 
necessary to complete any such case. It also 
seems to us that any other policy would 
tend to encourage a disregard for law. Thus, 
the statutory necessity for investigation 
of charges, service of complaint, hearing, 
intermediate report, and ultimate Board con- 
sideration and determination can be time- 
consuming. There is also an expectancy of 
normal turnover in Board membership be- 
cause, at a minimum, the terms of Board 
members are, by statute, regulated to pro- 
vide for expiration of at least one term in 
each calendar year. These considerations 
may in combination induce wilful violation 
of the Act upon the hope that delay ac- 
companied by changes in Board member- 
ships may operate to the advantage of 
persons willing to hazard that risk. We 
ought not ourselves encourage even the 
possibility to such an attitude. 


“The Board’s order in this case, issued 
in 1953, was proper when made. Further- 
more, at the time the unfair labor practices 
occurred there was no basis for any valid 
doubt respecting either the obligations of 
the statute or the scope of:its coverage 
under the Board’s controlling precedents. 
The order is therefore valid and will not be 
vacated.” 
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Strikers Lose Holiday Pay 


At stake in a recently decided New Jer- 
sey Supreme Court case was holiday pay 
for more than 900 employees of an electrical 
manufacturing company. The workers main- 
tained that they were entitled to pay for 
Labor Day, 1951, in accordance with the 
terms of their collective bargaining agree- 
ment. 

The contract clause in question provided 
for payment for the holiday for “employees 
who have completed three (3) months’ con- 
tinuous service immediately preceding the 
The company contended that the 
had not 
“continuous service” proviso had not been 


holiday.” 
condition been met, because the 
complied with. On each work day but two 
irom July 12, 1951, to September 11, 195] 
(Labor Day fell on September 3), the em- 
ployees had stopped work after only 3% 
to six hours during their scheduled eight- 
hour shifts. 


promoted by the officers of the local union 


The repeated stoppages were 


“to put unwarranted pressure on the em- 
ployer in the then pending negotiations.” 
The 


the seniority clause of the contract. 


revise 

The 
union officers were told shortly before the 
holiday that payment for the day would 
not be made unless the employees worked 


company was endeavoring to 


complete shifts on the preceding Friday. 
The was defied; the 


stopped work in a body on Friday after only 


warning employees 
5% hours of work. 


The union’s 
that the term 
no more than that the employees should 


argument in the 


case Was 


continuous service” meant 
have been, as they were, on the company’s 
“active” payroll during the three-month 
period, that is, that they have the 
of employees continuously during that time. 


status” 


Wages ... Hours 


The court concluded that the term “service” 


as used in the proviso meant “performance 
of labor” rather than “employment status.’ 
In addition, it was pointed out that the en- 
tire contract had to be considered in reaching 
a decision. Another clause in the agreement 
“The Union will not 
cause or officially members 
to cause or take part in any strike (including 


said: and the Locals 


sanction their 
sit-downs, stay-ins, slow-downs, or any other 


stoppage of work) during the life of this 


Agreement.” 
that 
hours of 


found 
in some 


It was since the employees 
had put work on 
working day during the three-month period 
preceding the holiday, they had, in a sense, 
rendered “continuous labor.” The question 
was whether that was or was not the equiva- 
lent of “continuous service.” 


each 


The court pointed out that “there is really 
no such thing as continuous labor. Holi- 
days, sicknesses, recreation periods, week- 
ends, all are breaks in the continuity of 
one’s occupation but would not necessarily 
destroy its differentiation 
was made, however, between excusable and 


continuity.” A 


inexcusable absences. 


The alleged breaks in continuity in the 
were work stoppages in violation of 
the contract. The court held that such stop- 
pages were “not within the category of 
excusable interruptions of service in the 
sense contemplated by the and 
therefore destroyed its continuity.” 


case 


agreement 


The trial court decision that the workers 
were entitled to pay for the day (24 LapBor 
Cases J 67,814) had been reversed by an in- 
termediate court (24 LasBor Cases { 68,071). 
The New Jersey Supreme Court has now 
agreed that the company does not have to 
pay. One member of the court dissented. 
The case: Kennedy v. Westinghouse Electric 
Corporation, 26 Lasor CAses § 68,788 
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Rank-and-File Worker 
Beats Kickback Charge 


The Copeland Act, often called the Kick- 
back Act, forbids employers or other per- 
sons vested by the employer with authority 
to hire or fire to induce employees on fed- 
eral public works to “kick back” part of their 
wages to get or keep their jobs. Violators 
are subject to fines up to $5,000 and im- 
prisonment up to five years. 


In a recent case, a union lather employed 
by the TVA had been working on a fed- 
erally financed plant project. At 
times there was only member of the 
union on the job. At such times, the lather 
was designated as foreman and shop steward 
by the union. This may have appeared to be 
an exalted role to three other employees on 
the same job, in view of later developments. 


steam 
one 


For several months the lather collected 
$2 a day each from the three workmen. He 
told them that it them 
to pay these amounts to secure and retain 
the emergency permits obtained from the 
order for them to work on the 
The men believed him and _ paid. 


was necessary for 


union in 
project. 

The contention was a lie intended solely to 
fleece the three workmen out of their money. 

The lather was prosecuted for violation 
of the Copeland Act. His attorney’s motion 
to quash the indictment on the ground that 
he was merely a rank-and-file worker to 
whom the act did not apply was denied. 
The jury convicted him, and a motion for 
a new trial was made in his behalf. 

The motion was granted—U’. S. v. Price, 
26 Lapor Cases { 68,764 (DC Tenn., 1954). 
The court found that the act did not apply 
to rank-and-file workers. If the lather had 
been designated a foreman by the TVA, 
instead of merely by the union, and if he 
had been invested with power to hire and 
fire, the act would have applied. 


Since it appears a foregone conclusion 
that he will be summarily acquitted when 
retried, the new trial would appear to be a 
waste of time. Acquittal was not within the 
power of the court to grant, however, be- 
cause the motion for acquittal was not re- 
newed within five days after the discharge 
of the jury as provided in Rule 29(b) of the 
Federal Rules of Criminal Procedure. 

“Although the evidence shows that de- 
fendant’s conduct was of a racketeer type,” 
the court said, “his offense is not covered 
by the Federal kick-back statute under 
which he was prosecuted.” 
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Retirement Trusts 
Yield 3.67 Per Cent 


Earnings of retirement trusts averaged, 
on June 30, 3.67 per cent of the cost of 
their holdings, according to the results of 
a Commerce Clearing House survey re- 
ported in CCH Pension PLAN Guipe. Ad- 
ministrative trusts averaged 
only a fraction of 1 per cent. 


costs of the 


Trusts included in the study reported an 
average age of 8.3 years and average con- 
tributions of $6.2 million. The market value 
of trust assets was about $7.8 million. 


“It is obvious from these figures that the 
trusts are, as of June 30, sitting on substan- 
tial unrealized capital gains,” the survey 
said. “Since the market continued to 
rise in the interval, it may be that shifts in 
investments will be substantial unless divi- 
dends begin to climb too.” 


has 


No Pay Due Butchers 
for Knife Sharpening 
The Portal-to-Portal Act 
ployers of liability under the Fair Labor 
Standards Act for preliminary or postlimi- 


relieves em- 


nary activities unless they are made com- 


pensable by contract, custom or practice. 
In a recent case, it was decided that knife- 
men in a meat packing plant were not en- 
titled 


in sharpening knives before or after their 


under the act to pay for time spent 
regular work shifts, even though the sharp- 
ening was indispensable to the proper per- 
formance of their work. There 
custom or practice in the meat packing busi- 


Was no 


ness for payment to be made for such work, 
and nothing in the contract required it. 

The Secretary of Labor, who prosecuted 
the case for the knifemen, contended that 
the knife sharpening was not “preliminary 
or postliminary” but rather “an integral part 
of a principal activity” within the meaning 
of the Portal-to-Portal Act. He relied on 
a statement in the legislative history of the 
law to the effect that the term “principal 
activities” is “sufficiently broad to embrace 
within its terms such activities as are indis- 
pensable to the performance of productive 
work.” 

The United States Court of Appeals for 
the Ninth Circuit disagreed in Mitchell v 
King Packing Company, 26 Lapor CASES 
{ 68,787, decided October 27, and affirmed a 
trial court decision in favor of the employer. 
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New Congress Meets January 5 


The Eighty-fourth Congress of the United 
States is scheduled to open its First Session 
1955. No- 
vember election results, it was generally ex- 
pected that members of the Democratic 
Party would take over from the Republicans 
the leadership of both Houses, 
some doubt existed as to whether 


on January 5, Because of the 


although 
recounts 
in Senate races in one or more states could 
change unofficial results and enable the Repub- 
licans to retain control of the Upper House 
There was no doubt that the Democrats would 
organize the House of Representatives. 


Control of labor committees will shift to 
the Democrats. Representative Samuel K 
McConnell, Jr., of Pennsylvania, chairman 
of the House Committee on 
Eighty-third will 
presumably relinquish control to the senior 


Education and 
Labor in the Congress, 
Democratic member, Representative Graham 
A. Barden of North Carolina 
E. Murray of 


Senator James 
Montana is the Democratic 
heir-apparent to the chairmanship of the 
Senate Committee on Labor and Public 
Welfare now held by Senator H. Alexander 
Smith of New Jersey. The Senate Labor 
Subcommittee chairmanship now held by 
Senator Irving M. Ives of New York will 


also be turned over toa Democrat. 


labor 


committees in both Houses also usually ac 


Changes in staff positions on the 


company a shift in party control. 


Legislatures of 45 States 
Schedule 1955 Sessions 


The legislatures of 45 states (all but 
Kentucky, Mississippi and Virginia) will 
meet in regular session in 1955, and law- 
makers in Alaska Hawaii are also 
scheduled for 


and 


sessions. 
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All but four of the 47 groups of legisla 
tors will open their deliberations in January 
January 3: Idaho, Montana, Ohi 
and Tennessee. January 4: Delaware, Min 
nesota, Nebraska, North Dakota, Oklahoma, 
Rhode Island Sout! 
January 5: Colorado, Connecticut, 
Maine, Maryland, Massachusetts, 

New Hampshire, New York, 
Carolina and Vermont. January 6: 
January 10 
lowa, 
January 11 
South 


California, 


Pennsylvania, and 
Dakota 
Illinois, 
Missouri, 
North 
Indiana. Arkansas, 


W ash- 


Je rsey, 


Arizona, 
Utah 
Kansas, New 
Carolina, Texas and 
Michigan, West 
17: Ne 


Georgia, Oregon, and 
mgton. 
New Mexico, 
Wyoming. January 12 

Virginia and Wisconsin 

January 24: Alaska 
Sessions in the remaining states will begu 
April 5 


Li ulslana 


January 
vada. 


Hawati 


Alabama. May 9 


is expected to be a more fruit 


as follows: February 16: 
Florida. May 3: 

Next vear 
ful one in the field of legislation 
1954, held 


Even-numbered years are ofi-years for 


than was 


when only 15 states sessions 
Stale 


iawmakers 


Health and Safety Laws 
of States Available 
health 


compiled in a booklet recently issued by 
the United States Public Health Service 
Entitled Occupational Health Safety 
Legislation, the publication is available free 


State safety and laws have bee: 


and 


Department of 
of Health, Educatior 
at Washington 25, D. C 


of charge upon request to the 
Labor or the Department 


and Welfare 


The stated purpose of the compilation is 
to “contribute to a better understanding of 
the separate and joint responsibilities of 
health, labor, and other authorities for the 
protection ot the life, health, 


ot workers.” 


and Satety 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





The Oldest Social Insurance 


Workmen’s Compensation. Herman Miles 
Somers and Anne Ramsay Somers. John 
Wiley & Sons, Inc., 440 Fourth Avenue, 
New York 16, New York. 1954. 341 pages. 
$6.50. 


Here is a definitive study of the oldest 
social insurance program in the United 
States. This volume covers all aspects of 
workmen’s compensation—history, legisla- 
tion, administration, litigation, insurance, 
actual benefit experience and the related 
fields of industrial safety, health and re- 
habilitation. 


Basic trends in workmen’s compensation 
are presented in terms both of the program’s 
own objectives and with reference to over- 
all social security trends and goals. The 
relationship of workmen’s compensation to 
other social insurances and to private dis- 
ability programs in industry is stressed, as 
is its uneasy interaction with personal in- 
jury (tort) law. 


As both a basic reference and textbook 
it should prove highly valuable to teachers 
of social security and labor legislation, com- 
pensation law, casualty insurance, industrial 
medicine, rehabilitation, public welfare and 
related fields. 


An adaptation of the chapter dealing with 
rehabilitation was published in the March, 
1954 issue of the LABor LAw JouRNAL. 


Old Man Corporation 

Reasonable Goals in Industrial Relations. 
Alexander R. Heron. Stanford University 
Press, Stanford, California. 1954. 117 pages. 
$3. 

This book is made up of a series of lec- 
tures by an executive of the Crown Zeller- 


834 


bach Corporation, delivered as Merrill Lectures 
at Reed College. 

Our economy is like a hoep which, once 
started in motion, must be kept in motion 
perpetually. To keep this hoop rolling 
smoothly, each segment must understand 
the economic, political and social needs of 
the groups. A responsibility of management 
is the perpetuation of the corporation. Man- 
agement must look years ahead—perhaps 
a hundred years ahead—as, for instance, the 
reforestation program of the paper industry. 
Whatever kind the corporation, its perpetu- 
ation is essential to the welfare of its work- 
ers, its stockholders and its management. 
Like Old Man River, managements may 
come and go, but the enterprise goes on 
forever. 

The reasonable goals which Mr. Heron 
discusses are the economic, political and 
social goals of the groups within the free 
enterprise system. 

The making of profit then is a necessary 
goal of the corporation and, also, the incen- 
tive to work toward the goal of perpetua- 
tion. Profit must supply funds which must 
be used at a future time in a continual 
growing. Profits, then, are not made at the 
expense of, but for the welfare and security 
of, the present and future employees of an 
enterprise. Samuel who 
saw it this way too. He is quoted as saying: 


Gompers is one 
“The greatest crime that an employer can 
perpetuate against his employees is to fail 
to operate at a profit.” “We need accept- 
ance,” says Mr. Heron, “of the fact that the 
goal of operating at a profit is the most 


obvious goal of an enterprise as a whole.” 

Contrary to some reports on the priority 
of job satisfactions which a worker requires, 
the author places wages first as a primary 
goal of the worker. That is primarily the 
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reason why a man is working. In juxta- 
position is the problem for management to 
keep the cost of the unit of goods or services 
that is produced, not wages, low. Theoreti- 
cally, profits could be increased as wages 
are increased, by increasing prices to the 
consumer at a greater rate than labor costs 
increase. But in the permanent develop 
ment of an enterprise, that is not a road 
that can be followed safely. The prosperity 
and the progress of the enterprise depend 
upon maintaining and increasing the vol 
ume of sales. (This point is developed fur- 
ther in another of Mr. Heron’s books, No 
Sale No Job ) 


It is stimulating to read an author who 
can say that he believes in a strict union 
shop and that he disagrees with most other 
demands and principles of unions, such as 
seniority lay-off, and who charts a clear 
path on solid ground over what, at first 
glance, looks like a morass of inconsistent 
position. His position is logical and sound, 
as you will agree when you, too, understand 
the goals of the enterprise as a whole and 
political and social goals 
which make up the whole. 


the economic, 
of the group, 


University Publication 


The Worker in American Fiction: An Anno 
tated Bibliography. Institute of Labor and 
Industrial Relations, University of Illinois, 
704 South Sixth Street, Champaign, Illinois. 
1954. 27 pages. $1. 

This is a bibliography of novels about 
labor and the Upton B. Sinclair 
and John Steinbeck are, of course, repre- 
sented; but there is also a Winston Churchill, 
who, in 1917, wrote The Dwelling Place of 
Light about the textile workers in Massachu- 
setts in 1912. Whether that’s the Churchill 
or not, the bibliography doesn’t say. 


we orkers. 





ARTICLES 





State Enforcement of FLSA... When 
the Fair Labor Standards Act was passed 
in 1938, its proponents felt that it had an 
excellent chance for success, because it con- 
tained an unusual provision permitting its 
administrator to call on state agencies for 
help.and to pay them for assistance rendered 
This feature of the FLSA, it was said, would 
remove the stigma which mandatory federal 
controls often developed in state agencies. 
This article examines the history of this 
state cooperation gimmick and concludes 


Books . . . Articles 


that it did not work. Many reasons for the 
failure are cited. An important one was 
lack of funds. Not until 1942 did Congress 
supply a reasonably sized budget for FLSA 
enforcement; by then, the author says, it 
was too late. And, even in 1942, there were 
no “substantial” appropriations earmarked 
for reimbursement of states which cooperated 
in FLSA enforcement. 


There were many other reasons for the 
lack of success of the venture. Even if 
there had been money enough, the article 
points out, “the conclusion is inescapable 
that the mere availability of federal funds 
whether in terms of an authorizing statute 
or even in terms of available appropriations 
is not by itself, in the political and economic 
climate which has prevailed since 1940, a 
sufficient inducement to bring federal and 
state authorities eagerly and promptly into 
cooperative Cook, “State 
Cooperation in Enforcement of the Federal 
Wage-Hour Law,” American Political Science 
Review, September, 1954. 


arrangements.’’- 


Farewell to Recognition Picketing?.. . 
The authors of 
on picketing have concluded that a trend is 
in the making toward eventual abolition of 
there 


this discussion of the law 


all picketing for recognition. Since 
is only one other way in which unions can 
labor 


get rec nition—state or national 


board certification after a representation 


election—it would appear that reliance on 
the ballot box will become more pronounced 
as and if the trend progresses. 
The does not take 
controversial issue. It detects and reports 
a trend. The 1953 case, Garner v. Team 
sters, 24 Lasor Cases § 68,020, 346 U. S. 485, 
was interpreted by 


article sides on the 


some observers as a 


movement away from state restrictions on 
picketing, but the authors think otherwise. 
“Phe ultimate decision,” they conclude, “as 
to whether all picketing of the nature unde: 
discussion is to be banned where a remedy 
by election exists, will not be an easy one 
It will involve balancing the fair- 
depriving this highly 
valuable means of communication and per- 


to make. 
ness of unions of 
suasion on the one hand against protecting 


the free choice of workers on the other 


This ultimate decision has not been 
made. But the tendency in favor of giving 
paramount weight to the protection of the 
free choice of the workers has been plainly 
manifested.”—Benetar and 
or Ballots? The New 
Law,” American Bar 
October, 1954. 


Isaacs, “Pickets 
Trend in Labor 
Association Journal, 
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Meetings of Labor Men 


Fourteenth Northern Ohio Personnel and 
Executive Conference.—Cleveland Chamber 
of Commerce groups are the sponsors of 
this conference to be held at the Hotel 
Carter in Cleveland, Ohio, on January 13 
and 14, 1955. Discussion topic: “Gearing 
the Personnel Function for Effective Per- 
formance Today and Tomorrow.” 


Army Labor Conference.—An address on 
mediation by William S. Pierce of the Fed- 
eral Mediation and Conciliation Service is 
on the program for this conference to be 
held December 9-10 at Third Army Head- 
quarters, Fort McPherson, Georgia. 


Cornell Conference.—The New York State 
School of Industrial and Labor Relations 
of Cornell University at Ithaca, New York, 
will conduct a seminar on “Flexible Retire- 
ment,and Preretirement Planning for Business 
and Industry” on December 7-8. Information 
is obtainable from Mrs. Betty Matheney, 
conference secretary. 


National Industrial Relations Conference. 
—Secretary of Labor James P. Mitchell 
will deliver the principal address to this 
conference to be held January 27, 1955, at 
the Biltmore Hotel, Dayton, Ohio. 
sors are the national, Ohio state and Dayton 
Chambers of Commerce. 


Spon- 


Beeson NLRB Term Ends 


Interim appointee leaves Labor Board 
at end of term on December 16. 


National Labor Relations Board Member 
Albert C. Beeson announced recently that 
he will not be available for reappointment 
when his term December 16. 
He took office early this year as an interim 
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expires on 


appointee to fill the vacancy created by the 
resignation of Paul L. Styles. 


Member Beeson’s decision, according to 
his letter of October 21 to the President, 
was part on the illness of Mrs. 
The President’s reply said in part: 


based in 
Beeson, 

“You have carried out your duties as a 
member of the Board in a diligent and effec- 
tive manner and I want you to know of 
my appreciation of your service to your 
Government.” 


President Names New NLRB Counsel 


Chicago attorney Kammholz chosen to 
succeed Bott in high post. 


Chicago attorney Theophil Carl Kamm- 
holz has been named by President Ejisen- 
hewer to succeed George J. Bott as General 


National 


Bott’s term expires December 20. 


Counsel of the Labor Relations 


Be yard. 


Press comments on the appointment in- 
dicated that organized labor leaders might 
Kammholz’s confirmation by the 
Protracted Senate Labor Commit- 
tee hearings on the appointment could post- 
pone a vote by the full Senate until after 
the current special ends. ‘This 
would enable Kammholz to take office on 
an interim basis, but he would then be sub- 
ject to approval by the probably Democrat- 
dominated Senate in the Ejighty-fourt} 


Congress. 


oppe se 


Senate. 


sessit mm 


New Assistant NLRB General Counsel. 
—Marcel Mallet-Prevost has been chosen 
Assistant General Counsel of the National 
Labor Relations Board in charge of litiga- 
tion to enforce Board orders in the United 
States Courts of Appeals. He had been 
Chief of the Administrative Appeals Branch 
ot the Division of Law for the NLRB. 
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Brief Federal Workers on Jobless Pay 


Unemployment pay program explained 
to 2.5 million government employees. 


Regulations governing the participation 
of federal agencies in the new program for 
paying unemployment insurance to sepa- 
rated federal civilian employees were issued 
recently by the Secretary of Labor. About 
2.5 million government workers are covered 
by the new program which was signed into 
law by President Eisenhower on September 
1. Payment of benefits under the law begins 
January 1, 1955. 


Separated federal civilian workers, if they 
meet the requirement of the federal act and 
the provisions of the unemployment insur- 
ance law in the state responsible for deter- 
mining their right to benefits, will be entitled 
to receive benefits for weeks of unemploy- 
ment beginning next year. 

The Secretary of Labor will administer 
the program through the Bureau of Em- 
ployment Security of the Department of 
Labor. State employment security agencies 
will make the payments after determining 
eligibility and amounts due in the same 
manner as for unemployed workers in pri 
vate industry. State determinations will be 
based on reports from federal agencies con- 
taining information about the worker's length 
of service, amount of wages and reasons for 
separation from federal employment. 


New Labor Security Advisor 


Dr. Fedele Fauri chosen to advise Sec- 
retary of Labor on employment and 
unemployment. 


Dr. Fedele Fauri, dean of the School of 
Social Work, University of Michigan, has 
been named chairman of the Federal Ad- 
visory Council on Employment Security 
by Secretary of Labor James P. Mitchell. 
The council advises the Secretary on policies 
and operations of the federal-state employ- 
ment service and the unemployment insur- 
ance program. 


Launch Survey of Research 


Labor Department to study $2.5 billion- 

a-year industrial program. 

The Bureau of Labor Statistics, pursuant 
to Executive Order 10521, is launching a 
nation-wide survey of the research and de- 


velopment program of American industry. 
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The Eisenhower order to undertake the 
study for the National Science Foundation 
pointed out that the security and welfare 
of the United States depend increasingly on 
the advancement of scientific knowledge. 
He had directed the foundation to make com 
prehensive studies of the nation’s research 
resources and to develop and recommend 
to him policies to strengthen the nation’s 
scientific research effort which costs an esti- 


mated $2.5 billion a year. 


The BLS survey will provide data on re 
search spending and research manpower in 
every major industry Co-ordinated sur- 
veys of research activities in government 
agencies, colleges and universities, trade as- 
sociations, commercial laboratories and non 
profit research institutes will be carried out 
by the National Science Foundation. ‘The 
research committee of the National Asso- 
ciation of Manufacturers and the Industrial 
Research Institute cooperated in planning 


the survey. 


The BLS survey will be conducted on 
a sampling basis to reduce cost. Question- 
naires sent to a large number of companies 
will be supplemented by interviews with 
about 200 large companies. Opinions of 
industrial leaders will be sought by the in- 
terviewers. 

Published findings will not identify indi- 
vidual firms furnishing information. The 
government announcement of the survey 
urged all firms receiving questionnaires to 
reply promptly and fully. 
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Topical Index 


An index, arranged alphabetically by topics, of all articles published in the 
first five volumes of the Labor Law Journal. 


A 


Agreement—see Collective Bargaining. 


Antitrust Laws 

Clayton Act and Picketing, The. July, 
1951, p. 483. 

Labor Unions—Political Organizations 
for Monopolistic Action. June, 1950, 
p. 689. 

Restrictions on Political Contributions. 
July, 1950, p. 770. 

Revival of the Sherman Act and Its 
Application to Labor Organizations, 
The. Oct., 1953, p. 698. 

Work Restrictions in Antitrust Legis- 
lation. Sept., 1954, p. 599. 


Arbitration—see also Grievance Procedure; 
Mediation. 

Arbitration and the Judicial Sword of 
Damocles. Nov., 1953, p. 723. 

Arbitration and the NLRA. Mar., 1954, 
p. 163. 

Arbitration Under the Labor Contract 
—Its Nature, Function and Use. Dec., 
1951, p. 908. 

Arbitrator’s Authority in Disciplinary 
Cases. Nov., 1953, p. 759. 

sias and Prejudice as Disqualification 
of Arbitrators. Oct., 1951, p. 763. 

Compulsory Arbitration in Indiana. 
Nov., 1954, p. 774. 

Compulsory Arbitration of Labor Dis- 
putes in Public Utilities. June, 1950, 
p. 694. 

Costs of Arbitration, The. 
p. 58. 


Oct., 1949, 


Functions of the Arbitrator in the Ad- 
ministration of Pension Plans. Feb., 
1950, p. 348, 

How Arbitration Works. 
p. 409; June, 1950, p. 714. 

In Defense of Judicial 
July, 1952, p. 487. 

Judicial “Bulls” in the Delicate China 
Shop of Labor Arbitration. July, 
1951, p. 502. 


Feb., 1950, 


Arbitration. 


Labor Arbitration: Acceptability of Ar- 
bitrators’ Awards. Sept., 1952, p. 583. 

Labor Arbitration: Basis for the Evi- 
dence Rule. Jan., 1953, p. 9. 

Labor Arbitration: Should It Be For- 
mal or Informal? Feb., 1951, p. 89. 
Labor Arbitration: The Need for Norms 
and Standards. Apr., 1951, p. 270. 
abor Arbitration: The Need _ for 
Universal Wage Criteria. June, 1951, 

p. 409. 

wabor Arbitration: Use of Legal Rules 
of Evidence. Mar., 1951, p. 185. 
zabor Board Looks at Arbitration, The. 
May, 1951, p. 329. 

.egal Aspects of Compulsory Arbitra- 
tion in Great Britain. May, 1952, 
p. 332. 

egal Aspects of the National Railroad 
Adjustment Board. Oct., 1953, p. 685. 

-egality otf New Jersey’s Antistrike 
Law. Nov., 1952, p. 767. 

NLRB and the Union’s Obligation to 
Use the Grievance Procedure, The. 
Nov., 1953, p. 733. 

New Look at the NLRA and Arbitra- 
tion, A. Aug., 1954, p. 535. 
Obligatory Arbitration. Feb., 

p. 95. 

Practical Side of Contract Disputes and 
Arbitration, The. Feb., 1951, p. 119. 

Precedential Force of Labor Arbitra- 
tion Awards, The. Dec., 1950, p. 1183. 

Section 10(a) and Arbitrators’ Awards. 
Nov., 1953, p. 727. 

Technicians as Arbitrators of 
Disputes. June, 1953, p. 433. 
To Vote or Not to Vote. Oct., 

p. 22. 

Utility Rate Fixing by Labor Arbiters? 

Feb., 1951, p. 115. 


Australian Labor—see Foreign Labor. 


1953, 


Wage 


1949, 


B 
Bargaining—see Collective Bargaining. 
Boycotts—see Secondary Boycotts. 
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British Labor—see Foreign Labor. 


Bulgarian Labor—see Foreign Labor. 


Cc 


Census 


Stand Up and Be Counted. Mar., 1950, 
p. 461. 


Certification—see Representation Elections. 
Check-Off—see Union Security. 


Civil Service 


Government’s Policy Regarding the 
Public and Its Servants, The. Aug., 
1952, p. 555 


Clayton Act—see Antitrust Laws. 
Closed Shop—see Union Security. 


Collective Bargaining—see also Employers; 


National Labor Relations Act; Railway 
Labor Act; Taft-Hartley Act; Unions; 


Wages. 


Accountant’s Role in Labor Relations, 
The. Jan., 1952, p. 47. 

Arbitration and the NLRA. Mar., 1954, 
p. 163. 

Arbitration Under the Labor Contract 
—Its Nature, Function and Use. Dec., 
1951, p. 908. 

Area Pension Plans Under Collective 
Bargaining. Dec., 1952, p. 825. 

sethlehem Steel Insurance and Pension 
Plan. Dec., 1949, p. 226. 

Breach of Contract Under the Taft- 
Hartley Act. Apr., 1951, p. 279. 

‘an We Have Labor Peace? Oct., 
1949, p. 13. 

‘apital Service Saga, The. Aug., 1953, 
p. 534. 

capital Service “Saga,” The—Fact or 
Fiction? Oct., 1953, p. 659. 

‘ase Studies in Labor-Management 

Relations. Jan., 1951, p. 36. 

Check-Off. Feb., 1953, p. 123. 

Collective Bargaining. Mar., 1950, p. 
439. 

Collective Bargaining Agreement, The: 
Its Nature and Scope. Mar., 1950, 
p. 451. 

Collective Bargaining and Common 
Sense. June, 1951, p. 435. 

Collective Bargaining and the Public 
Interest. June, 1953, p. 410. 

Collective Bargaining and the Survival 
of Capitalism. May, 1954, p. 311. 

Collective Bargaining in British Na- 
tionalized Industries. Sept., 1953, p. 
618. 

Collective Bargaining in the Motor 
Freight Industry. Apr., 1950, p. 547. 


~ 


~ 


~ 


a 


Topical Index 





Collective Bargaining Machinery, The. 
May, 1950, p. 594. 

Collective Bargaining Today. Aug., 
1951, p. 595. 

Consumers’ Price Index, —The—Basis 
for Bargaining? Mar., 1951, p. 167. 

Contract-Bar Extension and the Nar- 
rowing of the Schism Doctrine. Nov., 
1954, p. 766. 

Cost-of-Living Criterion in Bargaining, 
The. July, 1954, p. 480. 

Costs of Arbitration, The. Oct., 1949, 
p. 58. 

Cyclical Trends in Labor Relations. 
Nov., 1951, p. 807. 

Decade of Wage Trends, A. Jan., 1950, 
p. 305. 

Economic Appraisal of Collective Bar- 
gaining, An. Feb., 1953, p. 125. 

Effect of Sale of Industry on Labor 
Relations, The. July, 1954, p. 504. 

Elements of a Guaranteed Wage Plan. 
Jan., 1953, p. 19. 

Employee Pension Plans. Oct., 1950, 
p. 1035. 

Employer Lockouts and Association- 
Wide Bargaining. Feb., 1952, p. 121. 

Employer’s Duty to Bargain, The. Aug., 
1952, p. 515. 

Employer’s Stake in Welfare Plans, 
The. Apr., 1950, p. 532. 

Everybody’s Stake in the No-Raiding 
Agreement. Feb., 1954, p. 83. 

Financial Statements in Collective Bar- 
gaining. Nov., 1953, p. 753. 

Functions of the Arbitrator in the 
Administration of Pension Plans. 
Feb., 1950, p. 348. 

Furnishing Wage Data for Bargaining. 
June, 1953, p. 417. 

Future of Collective Bargaining in an 
Age of Inflation, The. Jan., 1954, 
eZ; 

Government Impact on Labor-Manage- 
ment Relations: Past—Present—Fu- 
ture. Aug., 1954, p. 543. 

Government Seizure in Labor Disputes. 
May, 1952, p. 341. 

Government’s Balance of Power in 
Labor-Management Relations. Jan., 
1951, p. 31. 

Guaranteed Annual Wage and Unem- 
ployment Compensation, The. June, 
1954, p. 387. 

How Arbitration Works. June, 1950, 

How to Terminate a Pension Trust. 
Mar., 1951, p. 191. 

Illegal Pension and Welfare Funds. 
Jan., 1953, p. 13. 
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Impact of Government Regulation 
upon Collective Bargaining Negotia- 
tions, The. May, 1952, p. 311. 

Impact of Wage Stabilization upon 
Bargaining Practices, The. Sept., 
1951, p. 655. 

Impasse in Collective Bargaining Law, 
The. May, 1954, p. 307. 

In Defense of Judicial Arbitration. 
July, 1952, p. 487. 


Industry-Wide Bargaining. Dec., 1949, 


p. 167. 

Labor Arbitration: Acceptability of 
Arbitrators’ Awards. Sept., 1952, p. 
583. 

Labor Arbitration: Should It Be For- 
mal or Informal? Feb., 1951, p. 89. 

Labor Arbitration: The Need for Norms 
and Standards. Apr., 1951, p. 270. 

Labor Board Looks at Arbitration, The. 
May, 1951, p. 329. 

Labor Lawyers. Nov., 1950, p. 1105. 

Labor Relations Trends. Mar., 1953, 
p. 196, 

Labor’s Code for a Private Enterprise 
Economy. Dec., 1952, p. 840. 

Lawyer in the Field of Labor, The. 
Jan., 1950, p. 302. 

Legal Aspects of Amendments to a 
Pension Plan, The. Sept., 1950, p. 
029. 

Legalized Concerted Activities Under 
the Taft-Hartley Act. Mar., 1952, 
p. 167. 

Management Prerogatives and Collec- 
tive Bargaining. Oct., 1949, p. 3. 

Must Management Inform Labor? 
Mar., 1951, p. 204. 

Mutual Understanding: Key to Indus- 
trial Harmony. Aug., 1954, p. 531. 

NLRB and the Multiemployer Unit, 
The. Jan., 1954; p. 34. 

Nature of a Grievance in Labor Rela- 
tions, The. Sept., 1952, p. 599. 

Negotiating Pensions at the Bargaining 
Table. May, 1950, p. 619. 

New Concept of Labor Law, A. Mar., 
1953, p. 203. 

New Look at the NLRA and Arbitra- 
tion, A. Aug., 1954, p. 535 

Nonstoppage Strike, The. Feb., 1951, 
p. 105. 

Observations on Labor Relations. Jan., 
1952, p. 30. 

Pension and Profit-Sharing Plans. Dec., 
1949, p. 219. 

Pension and Retirement Programs. 
Oct., 1949, p. 25. 

Pension Plans—Check List for Ad- 
ministrators. Mar., 1951, p. 193. 


Pension Plans Under Collective Bar- 
gaining. Aug., 1953, p. 541. 

Practical Side of Contract Disputes 
and Arbitration, The. Feb., 1951, 
p. 119. 

Precedential Force of Labor Arbitra- 
tion Awards, The. Dec., 1950, p. 1183. 

Preventive Mediation: A Technique to 
Improve Industrial Relations. Aug., 
1950, p. 866. 

Processing of Labor Grievances, The. 
Sept., 1952, p. 612. 

Public Emergency Dispute, The: Its 
Various Aspects and Some Possible 
Solutions. Aug., 1954, p. 563. 

Public Policy on Collective Bargaining. 
Sept., 1951, p. 683. 

Railway Labor Act—The Record of a 
Decade. Jan., 1952, p. 13. 

Recent Pension Plan Settlements. May, 
1950, p. 623. 

Representation Proceedings and_ the 
New Long-Term Contracts. July, 
1952, p. 464. 

Reproduction in the Printing and Pub- 
lishing Industry. May, 1953, p. 307. 

Right to Manage, The. Jan., 1950, p. 
287. 

Right to Work, The. Jan., 1950, p. 293. 

Role of the Labor Lawyer in Labor 
Relations, The. Mar., 1952, p. 200. 

Status of the Collective Bargaining 
Agreement, The. Dec., 1951, p. 902. 

Taft-Hartley Act After Three Years, 
The. Dec., 1950, p. 1164. 

Technicians as Arbitrators of Wage 
Disputes. June, 1953, p. 433. 

Time Study and the NLRA. Apr., 1954, 
p. 254. 

Tying Wages to Productivity. Apr., 
1953, p. 285. 

Union Security Under Taft-Hartley 
Sept., 1951, p. 659. 

Union Shop in the Steel Crisis. Sept., 
1952, p. 589. 

Unpaid Local Leader, The. Oct., 1952, 
p. 685. 

Vacation-Pay Policy and Administra- 
tion. Oct., 1951, p. 742. 

Wage Comparisons in Bargaining. June 
1953, p. 423. 

What About the Rights of the Public 
Employee? May, 1950, p. 604. 

When Employees Repudiate Unions 
Feb., 1954, p. 128. 


Communism 


Disaffiliation. May, 1950, p. 585. 
How Effective Is the Non-Communist 
Affidavit? Sept., 1950, p. 935. 
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Labor Law and Relations in Commu- 
nist Bulgaria. Sept., 1954, p. 609. 

Left-Wing Labor and the Taft-Hartley 
Law. Nov., 1950, p. 1079. 

One More Year with 9(h). 
p. 33: 

Taft-Hartley Non-Communist Affidavit 
Provision, The. Oct., 1954, p. 697. 
UE-CIO Controversy in the Courts 

The. Mar., 1951, p. 163. 


Jan., 1952, 


Compensation—see Wages. 
Compulsory Arbitration—see Arbitration. 
Compulsory Unionism—see Union Security. 


Concerted Activities—see Collective Bar- 
gaining. 


Conciliation—see Mediation 


Construction Industry 

Labor Board Jurisdiction 
Building and Construction Industry 
Jan., 1952, p. 7. 

Prevailing Wage Determinations in the 
Construction Industry: Some Legal 
Aspects. Nov., 1952, p. 776. 

Wage Stabilization in the Construction 
Industry. Apr., 1952, p. 259. 


over the 


Consumer Price Index—see Cost of Living. 
Contract, Labor—see Collective Bargaining. 


Cost of Living 
“Belo” Primer for 1950, 
Pp. 94. 
Budget Approach in Wage Determina- 
tion. Sept., 1953, p. 624. 

Index, The—Basis 
Mar., 1951, p. 167. 
Consumers’ Price Index, The—‘One of 

the Best in the World.” Mar., 1951, 
Cost-of-Living Criterion in Bargaining, 

The. July, 1954, p. 480. 
How the Consumers’ Price 

Made. Aug., 1951, p. 601. 


Labor and Price Control. 


A. Nov., 1949, 


Consumers’ Price 


for Bargaining? 


Index Is 
Aug., 1951, 
Dp. Jor. 

Improvement Wage 
Oct., 1954, p. 708. 

Standard for Wage 

Mar., 1952, p. 187. 


Annual 
Increases, The. 


Logic of 


Productivity as a 
Determination. 
Covenant Not to Compete 
Arthur Murray Dance 


The. June, 1952, p. 406. 


D 
Davis-Bacon Act 
Prevailing Wage Determinations in the 
Construction Industry: Some Legal 


Aspects. Nov., 1952, p. 776. 


Topical Index 


Studios Case, 


Defense Production Act 
A\dministrator’s Responsibility for a Bal- 
anced Employment Security Program, 
The. Nov., 1950, p. 1108. 
Defense Production Act and the NLRB 
Counsel’s “Resignation,” The. Oct., 
1950, p. 995. 


Labor 


Mediation’s Role on the Stage 
Sept., 1953, p. 632. 

Standards tor Wage Stabilization — A 
Labor View. July, 1951, p. 513 


Discrimination 
Amendment to Taft-Hartley, An: A 

Rejection of Racial Discrimination. 

May, 1954, p. 330 

‘losed Shops and Closed Unions 


Dec., 


Com- 
mon-Law Developments. 1949, 
p. 163. 

‘losed Shops and Closed Unions: Statu- 
tory Developments. Jan., 1950, p. 259 
E-qual-Pay-for-Equal-Work 

Aug., 1951, p. 578 

for Women 
cJct., 


Legislation 


Laws Are 
1954, p. 663. 
Labor 


Equal Pay 
They Desirable ? 

How to Handle Race Relations 
Aug., 1950, p. 861. 

Ilegal 
Jan., 1953, p. 13. 

Section &(b)(2) 
1951, p. 495. 

Union Discipline, Minority 
Public Policy. July, 1954, p. 


Pension and Welfare Funds 


Discrimination. July, 
Rights and 


471. 


Disputes — see also Emergency Disputes; 
Lockouts; Strikes. 
Arbitration and the Judicial Sword of 
Nov., 1953, p. 723. 
Arbitration Under the 
—Its Nature, Function and Use 
1951, p. 908 
Can We Have 
p. 13 
Case Studies in Labor-Management Re- 
1951, p 36 


Mediation. Aug., 


Damocles 
Labor Contract 
Dec 


Labor Peace? Oct., 1949, 


lations. Jan., 
“Communciations” and 
1953, p. 539 
Labor Dis- 
June, 1950, 


Compulsory Arbitration of 
Public Utilities 


putes in 

p. 694. 
Conciliation and Mediation in 
Oct., 1952, p. 677 


Minne- 
sota. 

Costs of Arbitration, The 
p. 58. 


Oct., 1949, 
Everybody’s Stake in the No-Raiding 
Feb . 195 4, p &3 


Works. Feb., 


Agreement. 
How Arbitration 
p. 409. 
How Cities Keep Industrial Peace 
1952, p. 663. 


1950, 


Cet... 
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Jurisdictional Disputes. Feb., 1953, p. 135. 
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GOVERNMENT REGULATION OF INTERNAL UNION AFFAIRS— 
Continued from page 818 





against discrimination in union admittance. 
This type of guarantee may well be needed, 
but it has been excluded from the above 
discussion as a “civil rights issue.” 


Implications 
What 


action stem from state and federal experi- 


implications for state legislative 
ence? Many states have no such regula- 
tions, and no particularly strong agitation 
for control of the internal affairs of unions 
is evident at the present time. Does this 
absence of state legislation denote serious 
laxity ? 

The experiences of various states indi- 
cate that, under present circumstances, 
legislation which goes beyond the require- 
ments of federal law with respect to union 
internal affairs is not unlikely to be sus- 
tained by the courts if applied to unions 
under federal jurisdiction. Cases of an 
intrastate nature can, of course, be sub- 
jected to specific state statutes. It is dif- 
ficult to see, however, how many—if any 
—labor unions could be classed as com- 
pletely intrastate in nature. Such unions 
would necessarily have to be devoid of 
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connections with national or international 
unions and could have no relationship with 
any employer operating in interstate com- 
merce. While a few such unions may exist 
in the United States, they are certainly 
rarities. Since any legislation directly af- 
fecting the internal affairs of unions would 
specifically deal with organizational en- 
tities, little could be done beyond duplicat- 
ing present federal regulations and adding 
to the administrative work of unions. 

Possibilities of intervention in the inter- 
nal affairs of unions rest with both federal 
and state courts. The common law thus 
augments statute law in the area under 
consideration. 

One may note that such important in- 
dustrial states as New York, Pennsylvania, 
Ohio, Illinois and California have virtually 
no legislation affecting the internal affairs 
of unions beyond certain general civil-rights 
regulations. Inasmuch as the regulation of 
the internal affairs of unions, to whatever 
degree it is desirable, seems best handled 
by federal legislation, there would appear 
to be no reason for attempting to bring 
the individual ‘states further into the area 


of such legislation. [The End] 
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Workers Braving Winter's Anger .. . 
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I HE CHRISTMAS SEASON its 
a time when the human spirit soars to new heights of warmth 
and tenderness. In its embrace, even the most hard-bitten 
cynics surrender. Families are together, snug and comfortable. 
That an angry winter may have decreed bitter weather makes 
no difference. 

Human hearts provide the glow of love, but it takes 
human hands to fashion the outpouring of good things for the 
holiday. Of the millions of workers whose skill and brawn go 
into it, those who work out of doors make some of the most 
praiseworthy contributions. 


Ont WELL-KNOWN TRIBUTE 
to outdoor workmen is the inscription on New York City’s 
main postoffice: ‘Neither snow, nor rain, nor heat, nor gloom 
of night stays these couriers from the swift completion of thei 
appointed rounds.” Those who deliver the gifts and greetings 
so important to Christmas are deserving of special thanks, and 
there are men and women in scores of other occupations who 
face winter's high winds, cold, driving rains and snow to pro- 
vide happiness for the rest of us. The telephone lineman on 
the cover, silhouetted against a gray winter sky, is typical of 
one such group—the utility trouble shooters on call night and 


day to restore service interrupted by misbehaving weather. 


. 

Tue COMPLETE LIST of out- 
door workers is too long for recital; it ranges from foresters to 
football players and from newsboys to service station attendants. 
There are big groups like policemen, firemen, farmers and con 
struction workers, and smaller ones like car hops and social 
workers. Followers of in-and-out vocations who also get their 
share of inclement weather include, among many others, 
reporters, photographers, many salesmen and even natural 
scientists and funeral directors. 

Americans, grateful for peace this Christmas, will not for- 
get that more than three million soldiers, sailors, airmen and 
marines are still scattered throughout the world doing the most 
important and hazardous outdoor work of all. May this 
Christmas be the happiest—for them and for all who toil out 
of doors so that we may enjoy the season, easy and undisturbed 
at our firesides. 
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